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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr D Walder

	Scheme
	Local Government Pension Scheme (the “Scheme”)

	Respondent
	Somerset County Council, Mr Walder’s former employer and the local Scheme administrator (the “Council”)


Subject

Mr Walder complains of an undue delay on the part of the Council in awarding him an ill-health pension, which he says has caused him to suffer financial loss.
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld except in relation to possible distress resulting from a delay in replying to one of Mr Walder’s letters, for which a modest compensatory award of £50 is indicated.   
DETAILED DETERMINATION

Material Facts

1. Mr Walder’s employment with the Council terminated on 31 October 2003. He applied unsuccessfully for an ill-health early retirement pension (“IHP”). In February 2004 he said that he would like to consider appealing. The County Solicitor (who is the nominated person to consider the first stage of an appeal) sent him the standard application pack on 2 March 2004. In the event, Mr Walder did not pursue the matter further at the time.  
2. However, in March 2005, Mr Walder telephoned the County Solicitor, apparently asking to be referred to “occupational health”. He was advised to contact the Council’s Pensions Department, but was informed that it might be too late now to appeal. Despite this, Mr Walder telephoned the Solicitor’s office on at least three further occasions, twice in April and once in June. Following the last of these conversations he was sent another copy of the above letter of 2 March 2004 and the appeals pack. 

3. Subsequently Mr Walder did apply again, as a deferred member. This application also was unsuccessful – the Council’s decision was issued to him on 7 February 2006. Again he was sent an appeals pack. Nothing more was heard from him until 4 July 2006, when he wrote to the County Solicitor saying that he would be appealing and would be sending fresh medical evidence. The County Solicitor replied on 19 July asking when he expected to submit the fresh evidence, but Mr Walder did not reply.

4. Mr Walder said later that his wife telephoned the Council several times during the following months. The Council says that it has a record only of one call, on 4 August 2006, when his wife indicated that he would be sending the fresh medical evidence in October or November.

5. On 18 December 2006 Mr Walder wrote again to the County Solicitor. His letter began 

“I have contacted your office on a number of occasions to inform you of the present situation and to find out if any further action by me is needed. As yet I haven’t received a reply and I am just a little concerned that perhaps you are waiting for me to do something …” 
6. The Council did not reply until 18 May 2007. The Council then reminded Mr Walder that on 7 February 2006 his application had been declined, he had been informed of his right of appeal, and that the enclosed appeals pack informed him that a written appeal should be submitted within six months of the disputed decision. As it was now well in excess of six months since the disputed decision, Mr Walder was advised to submit a fresh application for ill-health retirement if he wished to take the matter further.      

7. Mr Walder did submit a fresh application which on this occasion was successful, with benefits awarded with effect from 2 August 2007. This was the date on which the Scheme’s appointed medical adviser, Dr Hodges, signed the required certificate (see below) confirming that, in her opinion, Mr Walder was permanently incapable of discharging efficiently the duties of his last local government employment because of ill health or infirmity.    

8. Mr Walder then complained that, but for delays on the part of the Council, the medical evidence seen by Dr Hodges could have been seen a year earlier. He said that his IHP therefore should have been awarded with an effective date a year earlier, and that this had cost him about £5,000 in lost benefits.

The relevant Scheme regulations
9. Regulation 31(6) of the Local Government Pension Scheme Regulations 1997 provides that 

“If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body … he may elect to receive payment of the retirement benefits immediately …”
Regulation 97(9) provides that 

“Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body , the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine  as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.”

10. In response to Mr Walder’s complaint, the Council consulted Dr Hodges again. Dr Hodges confirmed that she would not be willing to certify permanent incapacity from an earlier date and that, indeed, her decision to give a certificate in August 2007 had been “borderline”.      

Summary of the Council’s position  
11. The Council denied maladministration. It said that Mr Walder’s IHP applications had been properly processed and that he had been provided with details of the Scheme’s appeals procedure on several occasions, which he had not properly followed. In July 2006 he had said that he would be sending fresh medical evidence, but he did not do so. The Council said that it had no record of any contact with either him or his wife after 4 August 2006 until he wrote on 18 December 2006, by which time it was too late to appeal the decision of 7 February 2006. 
12. In response to a question from my Office, the Council said that the actuarial value of Mr Walder’s IHP would have been the same if it had been paid a year earlier. 
Conclusions

13. The Council could not properly award Mr Walder IHP until it had received the required certificate in accordance with Scheme regulation 97(9). That certificate was dated 2 August 2007 and Dr Hodges later confirmed that she would not have been willing to backdate it.
14. I have neither the jurisdiction nor the medical expertise to question the doctor’s opinion. I can consider the action the Council took when it received the certificate and I find that it was entitled to rely on the date of the certificate for the purposes of awarding IHP to Mr Walder, and on Dr Hodges’ explicit statement that she would not be willing to backdate it.

15. In any event, Mr Walder appears to have been mistaken in thinking that perceived delays on the part of the Council had caused him loss, because the actuarial value of his benefit was unaffected.  His pension would have started earlier, but the amount would have been less.
16. I do find however that the delay of five months in replying to Mr Walder’s letter of 18 December 2006 was maladministration. Although Mr Walder had not followed the Scheme’s established procedures which had been explained to him, the letter should still have been replied to. Nothing material turns on this, because by December 2006 Mr Walder was too late to appeal and, if he had supporting medical evidence at an earlier date, there appears to have been nothing stopping him submitting it. In July 2006 he had said that he would be sending fresh medical evidence, but he did not do so. As the delay made no practical difference I shall direct a relatively modest award of compensation for the inconvenience of not having received a reply.     

Direction   

17. Within 28 days of the date of this Determination, the Council shall pay Mr Walder £50 in compensation for the maladministration described in paragraph 16 above. 
TONY KING

Pensions Ombudsman 

5 October 2010 
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