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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mrs B Henderson

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondents
	Teachers’ Pensions 
Knowsley Metropolitan Borough Council (the Council)


Subject

· Mrs Henderson says that she was given incorrect advice prior to leaving service to the effect that she could still apply for an ill health early retirement pension under the Scheme up to six months after leaving service, even if she were in receipt of actuarially reduced benefits (ARB).
The Deputy Pensions Ombudsman’s determination and short reasons

· The complaint should be upheld against Knowsley Metropolitan Borough council because there is evidence that they failed to provide information to Mrs Henderson and their delays in dealing with Mrs Henderson’s ill health retirement application led to the correct position being discovered too late for her ARB application to be withdrawn and substituted by an all health retirement application.
DETAILED DETERMINATION

Material Facts

1. Mrs Henderson returned to work on 14 March 2008 following a hip replacement operation in December 2007. She was only at work for three weeks and did not return after 7 April 2008. She suffered from severe inflammatory arthritis on top of chronic symptoms from generalised osteoarthritis and was subsequently diagnosed as having rheumatoid disease.
2. During April and May 2008 she was reviewed by the Council’s Occupational Health Physician who reported that her symptoms were having a significant effect on her functional capacity but hoped that following further investigation, appropriate ongoing disease modifying treatment would be identified to improve her condition. His view was that she would be unfit to work for 2-3 months.
3. On 21 May 2008, Mrs Henderson attended a school sickness absence welfare meeting with the Council’s HR adviser (the HR Adviser) and her union representative (the Union Representative). The participants have recorded their recollections of this meeting as follows:
Mrs Henderson

‘At this meeting ill health retirement was discussed and it was at this meeting that [the HR Adviser] said that even if I took an ARB, I would be entitled to claim ill health retirement within 6 months of retirement.’

The Union Representative

‘Ill health retirement was discussed because Bernadette could not see the possibility of returning to work because of rheumatoid arthritis…[the HR Adviser] suggested that ill health retirement should be discussed with O.H. Bernadette said that because of the increasing pressure through being off work, she was considering early retirement even though this would mean an ARB at present. [The HR Adviser] told her that she need not worry because she could apply for ill health retirement up to six months after retirement.’

The HR Adviser

‘Within your letter you state that I advised Bernadette that she could apply for an ill-health pension within six months of leaving employment even if the actuarially reduced pension had been paid…

I do recall speaking with Teachers’ Pensions and relaying the first point of your statement to Mrs Henderson in that if Mrs Henderson left employment she could still apply for ill health retirement within 6 months of leaving and still be treated the same as if she remained employed. The second point of not being able to claim an ill-health pension once already claiming another pension I recall only being informed myself by Teachers’ Pensions when I spoke to them in October 2008 (on 7th October…)’
4. Mrs Henderson tendered her resignation in June 2008, effective from 31 August 2008.

5. Mrs Henderson signed an application for actuarially reduced benefits on 29 May 2008. This form was received by Teachers’ Pensions on 4 July following certification by the Council. She says that she did not apply for ill health early retirement at this point because her consultant felt that he needed to further investigate other drug treatments. It was only on 18 August, after the failure of the drugs to control the rheumatoid arthritis that the consultant said that he could support an ill health retirement application. It was also on 18 August that Teachers’ Pensions confirmed that ARB had been granted, effective from 1 September 2008.
6. On 20 August 2008, whilst still employed by the Council, Mrs Henderson says that she decided to make an application for ill health early retirement, having already been told by HR that she could do this within six months of leaving service. She asked the HR Adviser to confirm that this was the case with Teachers’ Pensions as the Occupational Health Physician had advised her to ensure that all paperwork was submitted before the end of August.
7. Mrs Henderson says that the HR Adviser telephoned Teachers’ Pensions and then confirmed to her that she could still apply for ill health retirement within six months of leaving and there was therefore no reason for her to worry about her application.

8. Mrs Henderson had signed the ill health application forms on 19 and 20 August and submitted them to the Occupational Health Physician who countersigned them on 28 August. Attached to the application form was a set of notes which at paragraph 3 stated:

‘You must be under normal pension age, have completed a qualifying period and have not applied for premature retirement benefits in respect of the same period of employment…’

9. Mrs Henderson says that Teachers’ Pensions were informed by the Council on 20 August that she intended to apply for ill health retirement and her ARB application should have been withdrawn then.

10. On 6 or 7 October, Mrs Henderson telephoned Teachers’ Pensions to ask about progress with her Ill health pension application. She was told that they had not received an application for her but that in any event she would not be eligible as she was already in receipt of ARB. This was confirmed in writing on 8 October.

11. Mrs Henderson then telephoned the Council who she says told her that hey had forgotten to submit her application. This was then faxed to Teachers’ Pensions on 7 October.

12. Teachers’ Pensions received the application on 8 October. They advised the Council’s HR Adviser that Mrs Henderson was ineligible for ill health retirement.

13. Mrs Henderson instigated the internal dispute resolution procedure (IDRP) and a stage one decision letter was issued by Teachers’ Pensions on 24 February 2009:

‘Our records show that Teachers’ Pensions (TP) advised you direct on 8 October 2008 that it would not be possible for you to apply for ill health retirement benefits as you were by then in receipt of an ARB…
You claim that your employer had consulted with TP about the time limit within which an application for ill health benefits needed to be received for consideration for payment of total incapacity benefits. However, the employer has stated in the faxed document which accompanied your ill health application that you had in fact been in touch with TP about the timing of an application.

There is no evidence of a phone call on your record that the employer had in fact contacted TP with reference to your particular case. The only record we have of a telephone call from you was dated the 6 October when you were advised that you could not retire on ill health as you were in receipt of an ARB.

I do appreciate from the ill health application that we received in October that all the documentation in support of the ill health application was dated in August and that the Occupational Health Physician’s report was dated 28 August. However, when TP authorised your ARB application for payment on 18 August we were in receipt of a signed application for payment of those benefits and in the absence of any notification to the contrary TP put those benefits into payment. If either you or the employer had advised us of the existence of the ill health application prior to 31 August then TP would just have had sufficient time to stop payment. In that event your ARB application would have been void and you would not have received payment of any benefit while the ill health application was under consideration. The regulatory position is quite specific…and I have no authority under regulations that will allow me to cancel the payment of your ARB pension in favour of the ill health application being considered.’
14. The IDRP stage two decision letter was issued by the Department for Children, Schools and Families on 18 March 2009:

‘All elements of the teachers’ pensions regulations are governed by the Teachers’ Pension Regulations 1997 and benefits can only be paid in accordance with the provisions set out in those regulations. Your application satisfied Regulation E4 (5A) which governs the payment of ARB retirement benefits.
TP were unaware that it was your intention to submit an ill health application to your employer when they processed your award on 18 August. Consequently your benefits were correctly put into payment from 1 September, the day after your employment ended. Once an individual has received retirement benefits in accordance with the regulations it is not possible to make a subsequent application under a different provision.

It is true that an application for ill health retirement may be submitted on ‘in service’ terms, up to six months after leaving reckonable service. However, such an application can only be considered provided that no other form of retirement benefit is in payment.

Details of the application process are contained in the literature available to teachers and employers, as well as being documented on the teachers’ pensions website. I am unable to comment on the failure of your former employer, Knowsley Council, to submit an ill health application until October 2008. Had you, or your employer formally notified TP of your intention to make an ill health retirement application instead of an ARB, before your benefits were put into payment, then the ARB could have been stopped…’
Conclusions
Complaint against Teachers’ Pensions
15. Teachers’ Pensions are the administrators of the Scheme and they put into payment Mrs Henderson’s actuarially reduced benefits in accordance with her application dated 29 May 2008, which had been approved by the Council. Her application for ill health early retirement benefits was only received by Teachers’ Pensions from the Council on 7 October 2008. Since Mrs Henderson was already in receipt of ARB, the application was rejected in accordance with the regulations.
16. There is no written evidence to suggest that Teachers’ Pensions told the Council that it would be possible to make an ill health retirement application once ARB had been put into payment and on the balance of probabilities I find that they merely confirmed to the Council that an application for ill health retirement benefits could be made on ‘in service’ terms within six months of leaving service.
17. For the reasons given in paragraphs 15 and 16 above, I do not uphold the complaint against Teachers’ Pensions.

Complaint against the Council
18. Mrs Henderson claims that the Council told her that she could make an application for ill health early retirement benefits within six months of leaving service, regardless of whether she was by then in receipt of ARB.  The Council do not have a duty to give pensions advice to Mrs Henderson and it would be unreasonable to expect the HR Adviser to have a detailed knowledge of the regulations governing the Scheme.  

19. However the Council do have a duty to ensure Mrs Henderson had access to correct information.   As Mrs Henderson consistently makes clear she relied upon Sam Ross, as the Council’s HR advisor to communicate the pension position to her.   Ms Ross acknowledges (in her letter of 11th May 2009) and consistently that she spoke to TP on behalf of Mrs Henderson to check when an ill health pension could be applied for.  I find it was reasonable of Mrs Henderson to rely on this advice when, as the Council now makes clear; in fact normally they do not provide pensions advice so Mrs Henderson should have been referred direct to written guidance or TP.  I note in particular Ms Ross says she gave this advice at another time, but critically only having partly stepped into a role in giving information to Mrs Henderson.  It seems therefore that in this case that instead of referring Mrs Henderson to any detailed guidance, a little bit of assistance was provided that was misleading.  
20. I am satisfied in other words that in advising Mrs Henderson that she could apply for an ill health pension within six months of leaving Ms Ross left Mrs Henderson with the impression that this was always open to her up to the end of that six months.   The Council therefore gave misleading partial information and this was maladministration.   They should have ensured Mrs Henderson had full information about her pension rights either by directing her to TP or to better guidance. 
21. I do note in reaching my conclusion that the notes attached to the application form for ill health early retirement made it clear that ill health benefits were not available where a member had applied for premature retirement benefits in respect of the same period of employment.  However this was too late to stop the ARB application starting to run.  It had already been made. 
22. I now look to see why the ARB application continued to run.

23. The ill health early retirement application was completed by all parties on 28 August 2008. Had Mrs Henderson or the Council formally advised Teachers’ Pensions that she wished to withdraw her ARB application at that point, then Teachers’ Pensions say that they could still have stopped any payment of the ARB and considered the ill health application. Mrs Henderson says that the Council advised Teachers’ Pensions by telephone on 20 August 2008 that she intended to make an ill health early retirement application, but this telephone call was only to establish whether such an application was possible and did not constitute a formal notification.

24. I have carefully considered whether, having by this stage had notice that ill health benefits may not be granted where early retirement had already been applied for; Mrs Henderson should have acted to stop her ARB application.  I find again however there is sufficient evidence that she reasonable relied on the Council to administer applications and on their communicating direct with TP.   I note in particular that it was consistently the Council and not Mrs Henderson in communication with TP.

25. I next note that although the application was completed by 28th August 2008, in fact the Council did not submit the paperwork to Teachers’ Pensions until 7 October following prompting by Mrs Henderson. This delay constitutes fresh maladministration on the part of the Council and has led to Mrs Henderson being ineligible to apply for ill health early retirement benefits under the Scheme.
26. I therefore uphold the complaint against the Council either because they failed to ensure Mrs Henderson had access to clear and complete information and, or, because they failed to process her application in a timely way.

27. Mrs Henderson should now be placed in the position that she would have found herself had the maladministration not taken place.

28. Teachers’ Pensions have, in simple terms, suggested that I should not mix and match.  They say if the Council are responsible, the Council bear the burden.  In this particular case I consider this correct.  There is an argument that if I place Mrs Henderson in the position she would have been in had the maladministration by the Council not occurred, then Teachers’ Pensions would bear any different pension costs.  Hence Teachers’ Pensions and the DfE should continue to bear the cost of any shift in payments now.  However Teachers’ Pensions point out they have made provision already and should not reasonably be required to shift this.  I agree with this suggestion noting they  have not been found to be in any way at fault in this case.  I make the appropriate direction below.
Directions   
29. Within 28 days of this determination, the Council shall refer Mrs Henderson’s ill health early retirement application to the Department for Education in order that their Medical Adviser can consider whether, based on the medical evidence available at 31 August 2008, Mrs Henderson would have qualified for ill health benefits under the regulations.

30. In the event that Mrs Henderson’s application is successful, Teachers’ Pensions shall within 28 days of such a decision being made;

· Discontinue the payment to her of ARB;

· Commence payment to her of the ill health benefits she is entitled to at the appropriate rate;

· Pay her the difference between the ARB paid to her from 1 September 2008 to the date of discontinuance of the ARB and the ill health benefits she would have received during the same period;

· Pay her simple interest on the difference between the ARB monthly payments and the ill health benefits that she would have received calculated on a daily basis at the base rate for the time being quoted by the reference banks from the date each payment, to discontinuance of the ARB and the commencement of the ill health benefits.

31. The Council shall:

· Pay Teachers’ Pensions an amount to cover the difference between the amount Mrs Henderson was receiving under the ARB and any revised amount payable by Teachers’ Pensions.

· Pay Teachers’ Pensions the amount of simple interest referred to above within 14 days of being notified by Teachers’ Pensions of the sum due;

· Pay Teachers’ Pensions any administration costs arising as a result of the late consideration of Mrs Henderson’s application.

· Pay Mrs Henderson, within 28 days of today’s date, the sum of £250 in recognition of the distress and inconvenience caused by the maladministration identified at paragraph 21 above, regardless of the outcome of her application.

JANE IRVINE

Deputy Pensions Ombudsman 

4 February 2011 
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