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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Ms D Richardson

	Scheme
	NHS Injury Benefit Scheme (the Scheme)

	Respondent
	NHS Business Services Authority (NHSBSA)


Subject

Ms Richardson complains that NHSBSA have allegedly:
· wrongly refused her application for Temporary Injury Allowance (TIA) on the basis that her back injury was not wholly or mainly attributable to the duties of her NHS employment; and
· failed to offer an award for her successful application for Permanent Injury Benefits (PIB) commensurate with her back injury.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against NHSBSA because they have reached their decisions in a proper manner for both Ms Richardson’s applications on the basis of the medical opinions considered. 

DETAILED DETERMINATION

Background
1. The Scheme is governed by the National Health Service (Injury Benefits) Regulations 1995 (as amended) (the Scheme Regulations).

 Regulation 3 (Persons to whom the regulations apply) states:

“(1)…these Regulations apply to any person who, while he-

     (a) is in the paid employment of an employing authority;

     (b)…

…sustains an injury, or contracts a disease, to which paragraph (2) applies.

(2)This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person's employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if-

    (a) it is wholly or mainly attributable to the duties of his employment;…

Regulation 4 (Scale of benefits) states:

“(1) Subject to paragraph (5), benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent by reason of the injury or disease.

(5)Where, on or after 1st April 1991, a person to whom regulation 3(1) of these Regulations applies or to whom regulation 3(1) of the previous Regulations applied is or was on leave of absence from an employment mentioned in those regulations with reduced emoluments by reason of the injury or disease, there shall be payable by that person's employing authority on behalf of the Secretary of State, during or in respect of the period of such leave and without regard to any reduction in the person's earning ability, an annual allowance of the amount…”

Material Facts

2. Ms Richardson was born on 1 March 1957.

3. She commenced training to become a nurse in 1977 and her first nursing post in 1979 was within a geriatric ward at St Paul’s Hospital, Winchester.
4. She complains that the working practices and staffing level in this ward were inadequate. She believes that her back was originally damaged by the heavy patient handling and lifting routines which she had to perform during her early years there without proper equipment available.  

5. In September 1984, she fell down some wet stairs in an accident at work which she considers had exacerbated her back symptoms. 

6. Two of her former colleagues have submitted witness statements in support of her complaint. In particular, Mrs B has written:

“I was on duty the afternoon Dawn (Richardson) fell down the stairs… 
I can vouch that this type of heavy work constantly stressing a young person would without doubt damage any young fit healthy spine and I believe this to be true in Dawn’s case…”        

7. Ms Richardson worked at St Paul’s Hospital until 1991. She then found herself a less stressful part time post in the Orthopaedic Department at Southampton General Hospital and worked there until November 1995.  She says this job became too busy to manage after changes had been made to “clinic arrangements and patient charter timings”.
8. Following a car accident, the Consultant Orthopaedic Surgeon, Mr L, who had examined her afterwards concluded in his medical report dated 20 May 1996 that she was:

“…likely to develop osteoarthritis of the spine, with increasing symptoms in later life and this may led to increasing disability…However this would be due to the underlying condition and not the accident itself.”    
9. She says that she subsequently worked mainly on a part time basis as a community nurse because her permanent contract applications were rejected.

10. She decided to study during her spare time and gained a Diploma of Higher Education in February 2005.    

11. Her final job was with Dorset Primary Care Trust (Dorset PCT) as a community nurse. She says that during one weekend in April/May 2008 she suffered severe “physical and mental stress” when she visited 12 patients in six hours “across the width of Bournemouth”. 
12. She went on long term sick leave in May 2008 and did not return to work.

13. She applied to Dorset PCT for payments of both TIA and PIA from the Scheme in 2008.  Both applications were rejected in 2009. They are considered below separately in more detail.
14. Dorset PCT informed her in May 2009 that it was still prepared to discuss with her the possibility of her redeployment (first mooted in October 2008) but she declined the offer. She said that she wanted to retire early on the grounds of ill health because she no longer felt competent enough to fulfil the role that would be expected of her. Dorset PCT responded that under their “Managing Absence” policy, she was required to engage in discussions around possible suitable employment and formal action under their disciplinary policy would be taken against her if she did not comply.    
15. Ms Richardson complained about alleged harassment and discrimination on the grounds of disability by Dorset PCT whilst her TIA claim was being considered but her grievance appeal was not upheld in October 2009.
16. Her disciplinary appeal also in October 2009 was upheld, however, and the reason for termination of her contract was changed “to capability on ill health grounds” from “conduct”.  
Medical Evidence 
17. In a letter dated 29 April 2009 to Dorset PCT, Dr C, a GP at the medical practice where Ms Richardson had been registered for a year wrote:

“…I have access to her full GP records. There are two major issues currently affecting her ability to work. The first is chronic low back pain and the second is anxiety with depression.

On reviewing her medical records…back pain…in 1983…was treated with non-steroidal anti-inflammatory medication. There is minimal detail in the GP notes at this stage. In September 1984 there is a consultation following a fall down stairs with bruising to the left chest, lower back and left buttock…She reports that following this fall, her back symptoms were exacerbated. She believes that the wear and tear on her back as a result of repeated heavy lifting, working in an elderly care setting, has also been a significant factor in the aetiology of her back pain.

…she had a further exacerbation of back pain in the early part of 1991 whilst she was pregnant…in January 1992 she had some time off work again with low back pain. She had two serious exacerbations in 1994 and, during the second, she was admitted with low back pain and right sciatica. Following this admission, she was seen by an Orthopaedic Surgeon and a MRI scan was performed. The MRI scan showed a disc prolapse of the lumbosacral disc and…there was also some degenerative change. …she had some physiotherapy and traction treatment during 1994 and surgical treatment was discussed. Dawn was keen to avoid surgical treatment at that stage.

Latterly, she has had particular difficulty with sitting, bending and lifting. Working as a Community Nurse, she found that getting in and out of the car and driving seemed to exacerbate her problems...

Ms Richardson has suffered with anxiety symptoms over the last five to six years following the breakdown of her relationship and subsequent divorce. She also has hypertension…
…she has unfortunately suffered significant financial difficulties after the loss of her capital in the recent banking crisis. She has had to move house twice and her stress levels have remained high.      

In summary, Ms Richardson has ongoing difficulties with her chronic low back pain and with anxiety and depression. Her symptoms have not shown much improvement despite medication, counselling and physiotherapy. She does not believe it is realistic that she would be able to return to work as a Community Nurse.”
TIA Application
18. Dorset PCT rejected her TIA application in May 2009 after accepting the medical opinion of Dr G, Senior Occupational Health Physician, which was based on what Dr C had said in her April 2009 letter and her occupational health records since January 2008. In his medical report, Dr G wrote:

“Whilst it is clear that Dawn continues to experience back pain, there is no evidence that she has received a full range of potentially available treatment for pain management and so there may be room for improvement which may help her quality of life.

Dawn’s psychological status does not appear to be showing any great signs of improvement but she does appear to be still facing a variety of ongoing stressors.

On the balance of probability overall, it does seem very unlikely that Dawn will be able to return to return to her current job in the future, due to the combination of symptoms associated with her medical conditions.

With reference to Dawn’s claim for TIA, I have reviewed the notes on her available and although her back condition contributes to her current absence, the predominant reason for her going off sick appears to be related to anxiety/depression and I am not convinced that her back pain meets the criteria for TIA in this situation, where authorised absence with reduced pay or no pay is the result of an injury or disease which is wholly or mainly attributable to their employment.     

As only limited evidence is available to me via the notes that I hold, you may feel it appropriate to seek further advice, in order to reach a decision, by approaching the NHS Pensions Division.”    

19. She asked for her TIA application to be reviewed under the Scheme IDRP but her complaint was not upheld by NHSBSA at Stage One in November 2009.

20. In March 2001, Ms Richardson submitted a medical report she had commissioned from Dr O, Consultant Physician in Orthopaedic Medicine, in support of her appeal.

21. In their Stage Two IDRP decision letter dated 20 May 2011, NHSBSA wrote:   

“The Medical Adviser considering your case has recommended that your condition is not wholly or mainly attributable to your NHS employment…In reaching the recommendation the Medical Adviser has commented:

“It is considered that although her injuries of 1983 and 1984 contributed to her back pain, there was only a minor contribution from her work and the main course has been constitutional degenerative disease of the spine and prolapsed discs.

The report from Dr O states that her chronic pain state is likely to have been triggered as a result of the falls she has had. He does not mention the further degenerative changes and the prolapsed L4/5 and L5/S1 discs which were discovered in an MRI scan on 8/07/1994, many years after the original injuries. There is no evidence that the injuries resulted in these degenerative changes and disc prolapses.

It is considered that the ongoing problems from 2007/8 are mainly due to this underlying degenerative disease.

Therefore eligibility for TIA is not accepted.”          

PIB Application

22. Ms Richardson’s PIB application was also rejected by Dorset PCT. She asked for this decision to be reviewed under the Scheme IDRP. In their Stage One IDRP decision letter of November 2009, NHSBSA informed her that they upheld her complaint. They accepted the Scheme Medical Adviser’s view that her back condition was attributable to the duties of her NHS employment but said that: 

“Whilst accident reports are not available it is clear that the DWP have accepted the incidents of 1983 and 1984 as industrial accidents and there is reference to one of the accidents in one of the witness statements, and there is corroboration about the 1984 accident as having happened at work, by the GP. However, whilst there is evidence of attendance with back problems between 1984 and 1994, it does also seem fair to point out that she was able to work reasonably freely in the period to 1994 when she most likely sustained a prolapsed disc from a fall. There is no evidence that the 1994 incident occurred at work.

MRI scan taken in 1994 revealed that the L4/5 and L5/S1discs were degenerate. There was a large posterior prolapse at the lower of these two discs. The degenerative changes were described as severe and the consultant surgeon in his report of 20-05-1996 Mr L, referred to these changes as probably the result of heavy lifting as a nurse. Whilst this specialist was making this comment in 1996, it has to be said that a major study of the evidence on low back pain from the Faculty of Occupational Medicine in 2000 concluded that heavy physical work only played a minor role in the causation of degenerative disc disease in the lumbar spine. Degenerative disc disease is mostly a constitutional condition, meaning it derives from within the person and not from an external cause.

In terms then of causation, whilst the event of prolapse in 1994 was not caused by work, and the majority of the degeneration was not caused by her heavy work as a nurse, it is accepted that the combination of the two industrial injuries in 1983 and 1984, along with a minor contribution to the degeneration from the heavy lifting in the 1980’s, did have enough effect on her lower spine to fall within the parameters of the attribution test…”      
23.  In their letter of 9 June 2010, NHSBSA informed her that:

“The Medical Advisers …have commented:
It is considered that it is reasonable to accept that in June 1985 she had to reduce her hours to 20 hours as a result of her back condition, part of which was attributable to work. It is considered that from then on her ability to work as a nurse with patients was reduced permanently to that 20-hour ceiling. It is not accepted that her ability to work has reduced since then as a result of the small work attributable portion and thus there is no case for deterioration and a review.

It is noted however that as well as continuing part time nursing, Ms Richardson studied for a Diploma in Education.
It is also noted that from being a state enrolled nurse she completed her NHS career as a grade 5 staff nurse.

It could be argued that her progress within her nursing career could have been foreseen in 1985 and thus the permanent loss of earnings is not simply a consideration of the reduced hours in the same NHS job in 1985. However it is considered reasonable that in terms of her nursing career the ceiling of her engagement is reflected by the reduction in her job to 20 hours from 37.5.

However, particularly as she has shown herself able to engage in studying for a degree later, it seems reasonable to point out that as well as doing her part time job at 20 hours, she would also be capable of part time work in an office type environment where, with ergonomic design and provision she could undertake the remaining 17.5 hours in such a role as that of a part time administrative officer AO in the Civil Service. It may be considered that using her abilities in education she could be a nurse tutor, and indeed there is, in evidence that she has provided, an indication that she tried to get such a job. However, in the setting of doing a nurse tutor job on top of her nursing job, with the requirements in nurse tutoring to demonstrate procedures it is likely that the demands on her back from such a combination of nursing roles would be too much.

Thus it seems reasonable to advise the following in terms of permanent loss of earnings ability by reference to when she went to reduced earnings on 08-06-1985.                 

NHS full time equivalent 08-06-1985 £7,222.95
20 hours per week in same job - £3,851.95

17.5 hours as an AO in e.g. DWP in 1985 – “2,481.27 (as assessed using IDS Pay benchmark Guidelines and Average Earnings Index)

The combined alternative salaries - £6,333.22

Percentage reduction in earnings 12%

Band 2”    

24. Ms Richardson did not consider that the PIB award was commensurate with the back injury which she has sustained from her job. Her subsequent complaint was considered by NHSBSA under the IDRP but it was not upheld. They informed her at Stage One in May 2011 that:

 “The Medical Adviser considering your case has recommended that whilst your condition is attributable to your NHS employment your PLOEA remains between 11% and 25% (Band 2)…
In reaching the recommendation, the medical adviser has commented,

“The report from Dr O states that her chronic pain state is likely to have been triggered as a result of the falls she has had. He mentions the effect of her ongoing back pain would have had on her nursing job but does not make any comment on how it would affect any other type of work that she could do.

It is therefore still considered that she would be able to do administrative work for 17.5 hours in addition to the 20 hours she was doing in nursing, with the salaries...

Therefore a Band 2 award is appropriate.”                   
25. At Stage Two of the IDRP in August 2011, NHSBSA added:

“In reaching the recommendation the medical adviser has commented:

Dr O has provided a further report of 28/6/11 in which he offers the opinion that due to back symptoms it would have been extremely difficult for Ms Richardson to sit for long periods at a desk with a sitting tolerance likely to be 20 to 30 minutes. He notes that it was the development of left leg sciatica which forced her early retirement.

The GP has provided a report to Ms Richardson in May 2011 for use in her Disability Living Allowance application. He states that to compile the report he required to visit Ms Richardson due to the lack of information on record. He describes a complaint of constant low back and lower limb pain and associated disability in relation to mobility and self care.       

The evidence is that Ms Richardson has been diagnosed as suffering from degenerative spinal disease. She suffered back symptoms in the course of her work prior to and following work related incidents in 1983/4. There is not evidence that specific work incidents caused a pathological condition of her spine commensurate with long term incapacity for her work. It is likely that such long term incapacity is due to the degenerative spinal condition which has been diagnosed, and this constitutional / degenerative condition has not been caused by her work. It is this condition which is the cause for her continuing pain syndrome.  

It is likely that worsening in the effects of the degenerative spinal condition have led to her increasing difficulty at work and to her ceasing employment. Given the evidence on her actual functional capacity in the time following the index incident at work, it is advised that a Band 2 assessment, as previously calculated, remains a reasonable reflection of  any continuing reduction in earning ability which could be considered due to a relevant factor such as the incident at work in ’84.”          

Summary of Ms Richardson’s position  
26. The reasons given by NHSBSA for rejecting both her PIA and TIB applications are flawed. Dr G’s medical report contains “gross inaccuracies” because he did not have any medical evidence in order to make a sound decision. Furthermore, he did not medically examine her before giving his opinion and appears to have doubts about his own conclusions.

27.  Dr C also did not have access to her full medical notes when she wrote the “inaccurate and patchy” letter in April 2009 on which Dr G had relied heavily to form his opinion.
28. She says that in 1985, as her GP at the time, “was not supporting her or giving adequate advice”, she decided to seek private treatment from an Osteopath, Mr W, whose records for her show that she was unable “to walk from the pain still some 15 months later” due to the prolapsed spinal discs.    
29. Dr O who supports her TIA and PIB applications was, on the other hand provided with all medical evidence.  

30. In her view, too much emphasis has been placed on her depression and anxiety rather than her low back pain as the reason for her not being able to work. She accepts that her mental health problems may have contributed to her retirement on ill health grounds but the main contributory factor is her physical health.
31. She says that:

“I was just 36 when I had the MRI…and X-rays. I have seen them myself and I was shocked to see the degeneration caused by the damage at such a young age resulting from my job as a Nurse, there is absolutely NO way this degeneration was from usual wear and tear…”   

She therefore considers that her back injury is wholly attributable to her previous employment as a geriatric nurse and is not a degenerative problem.  

32. The report written by the Faculty of Occupational Medicine in 2000 on low back pain does not apply to her. 

33. She asserts that:

· she commenced studying for her studied Diploma of Higher Education in 1996 and not in (June) 1985; 

· she studied two hours per week at home and visited her tutor monthly; 
· with her back condition, she found it better to “keep on the move” rather than to sit at a desk; and
· an administrative role would not have been suitable for her then or now
34. She also says that:

“All evidence as set before the NHSBSA has not been taken into account closely enough, medical evidence such as Private Osteopath medical evidence is pivotal in this case as being the main factual piece of medical proof from her continuing injuries as well as Social Security record GP early notes all totally ignored.

Medical Advisers are only taking research from the current thoughts in 2000 and are not collating or assessing from the historical environment in the workplace.”      

35. In her view, NHSBSA are therefore absolutely wrong to reject her TIA application. She also considers that the banding percentage of 12% for PIB is consequently too low and should be increased significantly to reflect the major damage sustained to her spine through work.
36. It is unfair that the Scheme Medical Advisers involved with her case remain anonymous. This makes it impossible for her to decide herself whether or not they are suitably qualified to provide sound advice on her medical conditions and is “an obvious tactic to hide behind the real truth however it presents itself”.

37. She alleges that NHS has “conveniently destroyed” medical evidence which supports her applications. 

38. She says that she will be referring to the police the numerous fraudulent activities allegedly committed by her former employers against her whilst working for the NHS.    
39. She also says that:

“My life has been ruined by the NHS they have broken the LAW on many counts against me, with maladministration and lies to protect themselves it seems.

I have been discriminated against as a disabled member of staff over many years and had no support.”
“I have suffered financial loss, potential promotion loss, emotional upset as a result of the hardship, more physical stress from the worry, rudeness…by NHSBA Staff and deliberate delays in the organization of my case.”
Summary of the position taken by NHSBSA  
40. TIA can be paid to any NHS employee during the time he/she is on certified sick leave of absence with reduced or no pay by reason of a qualifying injury or disease. TIA will top-up income during periods of certified sick leave, up to 85 % of income before it was reduced.

41. Payment of TIA does not automatically lead to payment of PIB. TIA stops when the employee returns to work or when employment ceases.    

42. Ms Richardson’s PIB application was considered in accordance the NHS Injury Benefits Regulations 1974 because the effective date for PIB was 9 June 1985, i.e. the date when she reduced her hours due to the injury. The attribution test applied therefore is whether Ms Richardson has suffered an injury or contracted a disease attributable to her NHS employment, i.e. whether there is a causal connection between the injury/condition applied for and her NHS employment.    

43. The Scheme under the NHS Injury Benefits Regulations 1974 (and consolidated in 1995) provides income protection based on PLOEA in excess of 10% and providing an allowance up to a maximum of 85% of pre loss pay for any NHS employee who suffers a permanent reduction in their earnings ability as a result of an injury the cause of which is attributable to their NHS employment. 

44. In assessing any PLOEA, the Scheme managers will identify a postulated alternative suitable employment that the applicant is likely to be able to undertake before reaching retirement age and compare the potential income from that position with the income the applicant was receiving prior to the reduction/loss. They will measure the applicant’s ability to work across the whole of the general field of employment, not just within their own job, field or the NHS.            
45. They have correctly considered Ms Richardson’s applications for PIB and TIA, using the correct tests, taking into account all available relevant evidence and weighing it accordingly. In making the decisions, they have sought and accepted the advice of their medical advisers.
Conclusions

46. The NHS Injury Benefits Regulations 1974 provides for the payment of a PIB to Ms Richardson if she has sustained an injury or contracted a disease which was “attributable” to her NHS employment which led to a PLOEA ability of more than 10%. Her claim for TIA under the Scheme Regulations (as amended) requires the application of the more stringent test of “wholly or mainly attributable” to her NHS employment. Determining whether this is so is a question of fact for the NHSBSA.

47. In reaching their decision, NHSBSA must take into account all relevant but no irrelevant factors. It is not for me to agree or disagree with the medical opinions formed by the medical professionals; I may only consider whether the final decision reached by NHSBSA was properly made and was not perverse on the facts presented, i.e. a decision to which no reasonable decision maker faced with the same evidence would come. I cannot overturn the exercise of a discretion merely because I might have acted differently. 

48. The consensus of medical opinion from the Scheme Medical Advisers is generally that Ms Richardson is suffering from a constitutional degenerative condition and NHSBSA has accepted their advice. It is for NHSBSA to determine the weight they give to each piece of available evidence and, unless there is a compelling reason why they should not, they may prefer the advice they receive from their own medical advisers. The kinds of reasons which I have in mind include such things as an error or an omission of a material fact(s); neither of which, in my view, has occurred in this case. A difference of opinion between medical advisers would not be sufficient to warrant NHSBSA setting aside the advice it received from their own advisers. There is a difference between ignoring an opinion and not accepting it after due consideration. I do not find that NHSBSA have ignored the medical opinions provided by Dr O, the medical expert supporting her applications, rather they have decided to accept the advice of their own medical advisers.
49. Ms Richardson has made some serious allegations against Dr C, Dr G, the Scheme Medical Advisers and NHSBSA (as summarised above) in her submissions to me. In my view, they have been based, more likely than not, on mere speculation to a degree on her part rather than any meaningful evidence. 

50. Ms Richardson has referred to the fact that the medical experts, in particular Dr G, have never examined her but their assessments were based on notes prepared by their professional colleagues who have treated her. The fact that Dr G did not examine her personally does not mean that her view should be given less weight than the opinions of the doctors who have.

51. For the purposes of measuring attributable, NHSBSA rightly uses the civil standard of proof (the balance of probabilities) to assess whether the cause of an illness or injury is attributable to a person's work. Clause 3(2) of the Scheme Regulations requires Ms Richardson's medical condition to have been caused by her occupation; it does not provide for the exacerbation of her medical condition, even if that exacerbation was mainly attributable to her occupation.  

52. Whilst I fully appreciate Ms Richardson's points of view on this matter, NHSBSA was entitled to rely on the medical opinion of their own medical advisers and I see no justifiable grounds for me to disagree with their decisions not to grant her TIA and only a Band 2 PIB award from the Scheme.

53. I note that Ms Richardson has also made several allegations relating to pure employment law against her former employers. These are outside my jurisdiction and I cannot therefore become involved with them. 
54. So I do not find that there has been maladministration in the way NHSBSA reached their decisions on Ms Richardson’s TIA and PIB applications. I do not uphold her complaint.
JANE IRVINE 

Deputy Pensions Ombudsman 

13 March 2012 
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