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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr I Sheach

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	Strathclyde Pension Fund (Strathclyde)
North Lanarkshire Council (North Lanarkshire)


Subject

Mr Sheach complains that the transfer of his stakeholder pension with AVIVA into the Scheme resulted in an unexpected reduction in the compensatory added years provided by North Lanarkshire.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Strathclyde because it ought to have identified that the total benefits he would receive would be restricted if he transferred the stakeholder pension. 

DETAILED DETERMINATION

Material Facts

1. Mr Sheach joined the Scheme on 1 April 1979.  His membership is governed by the Local Government Pension Scheme (Scotland) Regulations (the Regulations).  The Regulations specify a time limit of 12 months from the date of scheme entry for application to transfer previous pension rights into the Scheme.  However, this time limit may be extended by North Lanarkshire. 
2. In addition to his Scheme membership Mr Sheach had been contributing to an AVIVA stakeholder pension (the Stakeholder Fund).
3. Mr Sheach had applied to be considered under a voluntary redundancy scheme.  Essentially, before he was made redundant he saw a set of figures which included added years calculated before a transfer was made into the Scheme from the Stakeholder Fund.  The transfer then took place and gave him an additional service credit which meant that the added years had to be reduced.
4. The background is that an employer in relation to the Scheme has a discretion to award “compensatory added years” (CAY) under the Local Government (Discretionary Payments and Injury Benefits) (Scotland) Regulations 1998 (the Discretionary Regulations).  The cost of the benefits under the Discretionary Regulations is met by an employer. Strathclyde pays such discretionary benefits on behalf of an employer on an agency basis. 
5. In January 2008, North Lanarkshire wrote to Mr Sheach with provisional figures in relation to the voluntary redundancy programme.  He chose the option that (on provisional figures) gave him a statutory redundancy payment of £13,294.50, total annual pension of £13,427.07 and a total one off pension lump sum of £30,414.53.   It included an enhancement of 10 years’ CAY. North Lanarkshire says that it was unaware at this time that Mr Sheach had membership of another pension arrangement.

6. On 4 March 2008, North Lanarkshire wrote to Mr Sheach to tell him that his application had been agreed and that his employment would end on 2 June.  He was provided with the relevant forms to complete for the release of his benefits.
7. Revised benefit figures were provided:

	From the Scheme
	Pension £10,110.98
	Lump sum £30,332.93

	CAY
	Pension £3,288.64
	Lump sum £10,397.75

	Total
	Pension £13,399.62
	Lump sum £ 40,730.68


8. Among the forms was a ‘Member Declaration Form’ which Mr Sheach signed on 5 March 2008.  North Lanarkshire states that it is unable to establish an exact date of receipt of this form but has presumed that it was received by the week commencing 10 March 2008.  

9. On 7 March 2008, Mr Sheach telephoned North Lanarkshire about the prospect of transferring the Stakeholder Fund into the Scheme.  Later the same day he e‑mailed North Lanarkshire requesting an updated pension forecast based on the assumption that:

· he transferred the Stakeholder Fund into the Scheme on or before 1 May 2008; and
· his employment would terminate on 2 June 2008.

10. On 12 March 2008, North Lanarkshire wrote to Mr Sheach to say that Strathclyde had said that, as his request for voluntary severance had been approved for 2 June 2008, it would not provide provisional figures for this date but when it received the appropriate paperwork it would confirm the benefits that would become payable.
11. On 19 March 2008, Strathclyde advised North Lanarkshire that Mr Sheach wished to transfer the Stakeholder Fund into the Scheme and asked North Lanarkshire whether it wished to exercise its discretion to allow the transfer outside the normal 12 month time limit.  The letter from Strathclyde advised that approving Mr Sheach’s request would result in an increased “strain” cost (because he would be taking the benefit derived from the transfer in early) and that this extra cost would have to be met by North Lanarkshire.  North Lanarkshire says that it was not advised of any other implications of agreeing to allow Mr Sheach to transfer the Stakeholder Fund into to the Scheme.
12. On 1 April 2008, North Lanarkshire told Strathclyde that it was prepared to allow Mr Sheach to transfer the Stakeholder Fund into the Scheme.  
13. Mr Sheach had a quotation from AVIVA of the benefits he could expect to receive from the Stakeholder Fund.  He was told as at 7 April 2008 he could expect to receive a pension of £1,000.92 or a cash sum of £4,364.57 and a reduced pension of £740.04.
14. On 29 May Mr Sheach received details from Strathclyde of the benefits he was to receive having been made redundant with effect from 2 June, being a total annual pension of £13,399.62 and a total retirement grant of £30,332.93.    As no transfer calculation had been received from AVIVA the benefits calculated and put into payment did not any additional service relating to the transfer.
15. On 11 June 2008, Strathclyde wrote to Mr Sheach to tell him that AVIVA was prepared to pay a transfer value of £17,755.59 in respect of the Stakeholder Fund and that this would purchase an additional 3 years 81 days service in the Scheme providing an additional pension of £1,116.69 and an additional lump sum of £3,350.07.  On 13 June 2008, Mr Sheach signed his agreement to the transfer of the Stakeholder Fund and on 22 August 2008 he was informed that £16,821.71 had been transferred to the Scheme.  

16. On 9 October 2008, during a telephone conversation with Strathclyde, Mr Sheach was informed that the transfer could not go ahead (although it already had) because the addition of 3 years 81 days additional service increased his total service to over 40 years which exceeded the maximum permitted under the Discretionary Regulations. 
17. Mr Sheach says it was suggested that the transfer would have to be returned to AVIVA, that he would have to open “a new account” with AVIVA to enable this and if he did he would not be able to take the benefits until he reached age 55.  Mr Sheach expressed his dissatisfaction and asked for an alternative to be sought.

18. On 17 October 2008, North Lanarkshire received an e-mail from Strathclyde attaching the updated pension figures for Mr Sheach based on the actual termination date of 2 June 2008.  North Lanarkshire confirmed by e-mail the same day that it would meet the additional strain costs arising from the transfer.  North Lanarkshire states that it confirmed its agreement in good faith and on the understanding that this would be of benefit to Mr Sheach and it assumed that there were no further issues to consider.
19. Strathclyde wrote to Mr Sheach to say that North Lanarkshire had agreed to accept the additional strain on the fund and enclosed a recalculation of his benefits which now consisted of a total annual pension of £13,537.96 (an increase of £138.34) and a total retirement grant of £40,613.88 (an increase of £10,280.95).  
20. Mr Sheach says that had he been informed about the effect the transfer of the Stakeholder Fund would have on the CAY award he would not have transferred and would have left the Stakeholder Fund with AVIVA.

21. AVIVA has told my office that had Mr Sheach not transferred the Stakeholder Fund into the Scheme and taken benefits on 2 June 2008, the fund of £18,265.95 that would have been available could have purchased a non increasing level annuity from them of £1,069.92. (He could alternatively have bought an annuity from a different provider).
22. Mr Sheach ended up receiving the following benefits:

	From the Scheme 
	Pension £10,110.98
	Lump sum £30,332.93

	From the transfer-in
	Pension £ 1,116.69
	Lump sum £  3,350.07

	CAY
	Pension  £2,310.29
	Lump sum £  6,930.88

	Total before redundancy payment
	Pension  £13,537.96
	Lump sum £ 40,613.88

	Redundancy
	
	Lump sum £13,298.44

	Totals
	Pension £13,537.96
	Lump sum £53,912.32


Summary of Strathclyde’s position
23. Strathclyde acknowledges that it would have recognised that the acceptance of the transfer value could restrict the amount of compensatory added years that North Lanarkshire could have awarded Mr Sheach had the transfer been concluded prior to the date of his retirement.

24. It is questionable whether it is Strathclyde’s role to advise a member whether to transfer or not in order to maximise an amount of compensation payable from a source outside the Scheme.

25. It is for a member to take their own financial advice prior to reaching a decision to transfer.

26. Mr Sheach’s request for an annuity to be provided ignores the payment of the increased lump sum he has already received in respect of the termination of his employment.  Benefits under the Regulations are provided by North Lanarkshire as compensation for loss of employment. Strathclyde calculates and pays those benefits on behalf of North Lanarkshire and North Lanarkshire must accept some responsibility for fully understanding the nature of the benefits it is awarding and constraints that may apply in awarding such benefits. Strathclyde should not have to bear the full responsibility for the repercussions of the transfer value being accepted into the Scheme.  In the event that an annuity has to be provided, it requests that consideration being given to it being provided through the Scheme.
Summary of North Lanarkshire’s position
27. Essentially North Lanarkshire says that it passed on the information it received from Strathclyde and did not know about the consequences of the transfer from the Stakeholder Fund. It had no contact with Mr Sheach after he left.
Conclusions

28. Although the catalogue of events is quite lengthy, the core question is a simple one.  Should either North Lanarkshire or Strathclyde have told Mr Sheach that the transfer would result in a reduction in the CAY benefits?
29. Strathclyde pay the CAY benefits as an agent of North Lanarkshire.  Strathclyde knew how much CAY it was paying and how it had been calculated (having been responsible for the calculation).  Strathclyde was clearly in the best position to be able to identify that the transfer would have a damaging effect on the CAY benefits.  In fact it was Strathclyde that realised there was a problem, although by that time the transfer had already been made.  Nothing had changed between the arranging of the transfer and its eventual realisation that it was not in Mr Sheach’s interests.  It could, and in my view should, have identified that the transfer would in effect not result in Mr Sheach getting the benefits that it quoted to him in June, which was after his redundancy and after his total benefits had been recalculated without the transfer.

30. The effect was that Mr Sheach thought the transfer would give him an additional pension of £1,116.69 and an additional lump sum of £3,350.07, when the actual result was to increase the pension by £138.34 and the lump sum by £10,280.95. 

31. Mr Sheach says he would not have transferred at all if he had known the true figures and that by not transferring he could have expected a pension of £1,000.92 from the Stakeholder. However, it is not correct to look at what the Stakeholder could have provided in isolation.  The proper comparison would have been between the AVIVA figures of a non-increasing pension of £1,000.92 (or a cash sum of £4,364.57 and a reduced pension of £740.04) and the increasing pension of £138.34 and cash of £10,280.95.  A direct comparison in difficult, but I accept that the true position is not as obviously advantageous as the figures originally looked and so that he would not have transferred.

32. In my judgment Strathclyde, whether acting as manager of the Scheme or as an agent of North Lanarkshire in relation to the CAY (and therefore an administrator for my purposes), should bear the full responsibility for what happened.

33. I therefore uphold the complaint against Strathclyde but not against North Lanarkshire.  Strathclyde will be responsible for the cost of my directions below.
34. It would be extremely complicated to fully unravel the transfer at this late stage.  A better way of looking at Mr Sheach’s loss is to value the difference between what he now has and the potential AVIVA benefits.  It would not be right to look at pension only – as he has been advantaged in cash terms that must be taken into account too.  

35. The value of the Stakeholder Fund was £17,755.  Taking the value of the additional pension (increasing in payment) as about 20 times the annual sum and adding the additional cash, Mr Sheach has benefits worth £13,047.  The shortfall is therefore £4,708. Using the same factor of 20, that represents a pension from the fund of £235.  
36. The factor of 20, although an approximation, is applied to both sides of the calculation which partly cancels out the effect of it being approximate.  In addition it is not out of line with AVIVA’s annuity rate for non-increasing pension, which would have been cheaper.  The factor for that was just over 17, being £18,265.95 divided by £1,069.92.

37. To look at this another way, the total additional pension that Mr Sheach will receive following my direction below is £373.34 (£138.34 plus £235.00) all of which will increase in payment.  The additional cash sum he received was £10,280.95.  If that had been used to buy pension from AVIVA on their (non-increasing) rate of about 17 it would have bought just over £600.  The total value of the direction in pension equivalent terms is therefore £373.34 plus £600.  That is less than the AVIVA pension would have been, which is as it should be because the £373.34 is more valuable than the equivalent AVIVA pension, as it will increase in payment.

38. Mr Sheach will have suffered a degree of distress as a result of the maladministration and I make a direction for compensation regarding this below.  
Directions 
39. Within 28 days of the date of this determination Strathclyde is to arrange for Mr Sheach’s Scheme pension to be increased by £235 per annum and for simple interest to be added to increases due on past instalments from the due date to the date of payment. 
40. Also within 28 days of the date of this determination Strathclyde is to pay to Mr Sheach the sum of £100 for the distress caused by their maladministration. 

TONY KING 

Pensions Ombudsman 

22 February 2011 
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