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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs J Wilson

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	Cheshire West  & Chester Council (the Council)


Subject

Mrs Wilson complains about the level of ill health early retirement benefit that she has been awarded by the Council.
The Pensions Ombudsman’s determination and short reasons

The complaint should be partly upheld against the Council to the extent that Mrs Wilson has suffered some distress and inconvenience as a result of the identified maladministration. 

DETAILED DETERMINATION

Material Facts

1. Relevant to this complaint are the Local Government Pension Scheme Regulations (1997) (the 1997 Regulations) and the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007, introduced with effect from 1 April 2008 (the 2008 Regulations).  The 2008 Regulations included a six month transitional period (to 30 September 2008) requiring a test to be applied to see whether a pension offered under the 1997 Regulations or the 2008 Regulations was more favourable and for the more favourable to then apply.  
2. Under the 1997 Regulations, the test for payment of an incapacity pension (under regulation 27) is whether a member is permanently incapable of discharging efficiently the duties of their employment or any other comparable employment because of ill health or infirmity of mind or body.  The level of enhancement is prescribed under regulation 28 and is related to the member’s scheme membership.
3. The relevant provision under the 2008 Regulations is contained regulation 20, set out in full at Appendix 1 to this determination.  There are three tiers of pension:

· Tier 1- Permanently incapable and no prospect of obtaining gainful employment before age 65 (can never work again).  The pension is based on accrued membership plus enhancement of 100% of service to age 65.

· Tier 2 - Permanently incapable and no prospect of obtaining gainful employment within three years of leaving but likely to before age 65. The pension is based on accrued membership plus enhancement of 25% of service to age 65.

· Tier 3 -  Permanently incapable of current job but able to obtain gainful employment within three years of leaving. The pension is based on accrued membership only with no enhancement.  The pension would be suspended on re-employment and is subject to review after 18 months.

4. Regulation 20 (15) covers the transitional protection offered by the 2008 Regulations.

5. A decision to award an ill health pension rests with the Staffing Officer Panel (the Staffing Panel).    In summary the Staffing Panel is required to determine whether permanent incapacity exists and to obtain a medical certificate from an Independent Medical Practitioner (the IMP).  The transitional provision under the 2008 Regulations meant that two certificates were required in order to comply with the certification process under each of the 1997 and 2008 Regulations. 

6. The Council is the successor administering authority and employer to the former Cheshire County Council that was both the employer and administering authority prior to 1 April 2009.
7. Mrs Wilson was employed as a Catering Supervisor in a part time capacity, working 25 hours a week.  From about 2004 she developed symptoms of poor balance and co-ordination and deteriorating vision.  On 1 October 2007, she was examined by consultant neurologist, Dr Singh at The Walton Centre.  He confirmed that she was suffering from cerebellar ataxia.
8. On 29 April 2008, Dr Singh prepared a further report for the occupational health department:
“Janice Wilson, I believe has cerebellar ataxia.  It is very likely that it has a familial character.  This condition results in a loss of balance and will affect her walking ability.  At this stage that is her main limitation although the condition or the degree of severity of her condition is rated as moderate.  These conditions usually progress, but very slowly, so much so that since I have been seeing her there is no indication that she has deteriorated.  Function of the hands by comparison should be unimpaired and therefore I would encourage employers to accommodate people with moderate disabilities of the kind Janice Wilson has into an occupation which is suitable.  In this regard any activity which may put her at risk because of her poor balance would certainly be not appropriate for her future health.  However, an activity which requires upper limbs or execution of tasks in a seated position should not prove difficult and at the same time those requiring walking but not long distances would be acceptable for Janice Wilson’s condition as well.  In these situations an assessment by an Occupational therapist about her employability is most appropriate…

…Unfortunately there is no treatment or cure for this condition.”

9. On 20 May 2008, the occupational health physician requested details of whether redeployment options existed for a role involving predominantly sitting, avoiding stairs and avoiding carrying whilst walking.

10. Mrs Wilson was reviewed by the occupational health physician on 4 August 2008, who wrote to her employer on the same day confirming that in his opinion she was permanently unfit for her role as a Catering Supervisor.  He repeated the consultant’s view that she might have been suitable for a role which involved her working in a seated position, but avoiding walking long distances, stairs and carrying whilst walking.  He requested whether there were any redeployment options that fitted those criteria.
11. On 13 August 2008, the employer said that no such redeployment options existed. 

12. On 20 August 2008, the IMP completed two certificates.  In a certificate under the 1997 Regulations (Certificate 1) he stated that permanent incapacity up to the age of 65 was shown. In a certificate under the 2008 Regulations (Certificate 2) he stated that in his opinion Mrs Wilson was permanently incapable of efficiently discharging the duties of her employment because of ill health or infirmity of mind or body but was likely to be capable of obtaining gainful employment within a reasonable period.

13. The Staffing Panel met on 12 September 2008, but only had Certificate 1 to consider and assumed that the IMP had approved a Tier 1 pension under the 2008 Regulations.  

14. On 17 September 2008, the Council wrote to Mrs Wilson:
“I wish to advise you that the Staffing Officer Panel has approved your application for ill health retirement and the appropriate level of benefit is Tier 1 “if a member is certified as incapable of any gainful employment before age 65, the Pension Fund will pay an ill health pension with benefits based on the years they have built up sp far, plus enhancement of their potential service to age 65.”

I can confirm that your last day of service with the County Council will be 20 August 2008 the date the ill health retirement certificate was signed.  You are entitled to eleven weeks notice at full salary and I have arranged for this to be paid as a lump sum.”  
15. On 27 November 2008, it was realised that the IMP had also completed Certificate 2 and this had not been considered by the Staffing Panel and a member of personnel notified them saying:
“In September you approved a first tier ill health retirement for Janice Wilson, a 46 year old catering supervisor.  On the information you had at that time I think you made absolutely the right decision.  However, it has now come to light that Dr Denman actually filled in two medical opinion forms; one old style and one new.  We only received a copy of the first form which said  ‘PERMANENT INCAPACITY UP TO THE AGE OF 65 YEARS IS SHOWN’. Pensions has now sent me a copy of a copy of the second form (attached below with the ERAF) which appears to contradict the first.

As you know under the old system the decision on ill health retirement was just ‘yes’; or ‘no’ so this is all the old form catered for, while the new form gives us the options of the 3 tiers.  I’ve talked to Pensions.  They say that because this lady actually retired in August she would have the benefit of the transitional arrangements which is a 6 and two thirds enhancement on tier three.  I think this is the right decision and if you approve, we will write to her to explain. …”  

16. On 10 December 2008, the Council wrote to Mrs Wilson again:
“Further to your conversations with Barbara Baker Catering Contract Manager concerning your retirement on the grounds of ill health.  We were advised at that time your ill health retirement had been approved at Tier 1, however it has now transpired this was based on incomplete medical advice and we have had to re-submit your application to the Staffing Officer panel.

The Staffing Officer Panel have now reconsidered Dr Denman’s recommendation and have approved your application for ill health at tier 3 which is:

For those employees who are permanently incapable of their local authority employment but are judged by an independent occupational health practitioner to be capable of gainful employment within a reasonable period after leaving employment, a pension equivalent to the member’s accrued benefits at the point of ill health retirement will be paid….

…As previously agreed your last day of service will be 20 August 2008 and your eleven weeks notice has been paid as a lump sum.

I will arrange for Pensions to provide you with an ill health retirement quote, based on an ill health retirement date of 20 August 2008.  Please confirm your acceptance of the decision of the Staffing Officer panel by completing and returning the attached pro forma in the enclosed pre paid envelope.” 

17. The Council states that Mrs Wilson was not provided with any figures on the basis of a Tier 1 pension and has only been informed of the correct benefits (annual pension £2,552.69 and lump sum £3,310.60) awarded at a protected rate under Tier 3.  A Tier 3 pension awarded under the protected provisions includes ill health enhancement, is payable for life and is not reviewed (unlike the comparable Tier 3 pension payable under the 2008 Regulations which does not include enhancement, is only payable for a maximum of three years and is reviewable after 18 months in payment).
18. On 17 December 2008, Mrs Wilson’s GP wrote to the Council to say he was very surprised that she had been classified as Tier 3, saying that she had cerebellar ataxia, which caused unsteadiness, frequent falls, tremors, inability to grip, dizziness, blurred vision, double vision, inconsistence, slurred speech and pains in her legs and back.  He added:
“I am not sure what kinds of employment you would expect her to be able to do but I do not think she is fit for work.”   

19. The GP’s letter was referred back to the IMP and he provided his opinion by way of letter dated 13 March 2009: 

“Her Consultant Neurologist, who is a specialist in her condition, said “I would encourage employers to accommodate people with moderate disabilities of the kind Janice Wilson has into an occupation which is suitable….An activity which requires upper limbs or execution of tasks in a seated position should not prove difficult and at the same time those requiring walking but not long-distances would be acceptable for Janice Wilson’s condition as well.”  He is clearly of the view that she is in fact fit for some forms of employment.

That is why I took the view that she is likely to be capable of obtaining gainful employment within a reasonable period, and that remains my opinion.”

20. A stage one IDR decision was issued on 13 March 2009, not upholding Mrs Wilson’s appeal.  The decision concluded that as Mrs Wilson was capable of undertaking some form of gainful employment by inference this did not comply with the condition for a Tier 1 pension as defined in paragraph 2 of Regulation 20. 

21. Mrs Wilson complained under stage two of the IDR procedures and a stage two decision was issued on 3 June 2009.  It acknowledged that Mrs Wilson had been initially informed in error that she had been retired on Tier 1 rather than Tier 3 but this was not as a result of Dr Denman changing his mind about which Tier applied and her appeal was rejected.  
Conclusions

22. I am satisfied that the Council properly sought a medical opinion as required by the 2008 Regulations.
23. However, in September 2008, when the Staffing Panel considered the opinion provided by the IMP, it failed to appreciate that only one certificate had been provided.  The consequences were that it wrongly assumed and Mrs Wilson was wrongly told, that the IMP had certified that she qualified for a Tier 1 pension under the 2008 Regulations.  That was maladministration.

24. The matter was correctly remitted back to the Staffing Panel for reconsideration.  While I appreciate that Mrs Wilson’s condition is degenerative and her condition now may have changed, it is only her condition at the time of her application that is relevant.  In light of the consultant’s view that she was capable of some other form of employment and the opinion provided by the IMP, I am satisfied that the decision reached that Mrs Wilson qualified for a Tier 3 pension, was properly reached.  

25. The protection offered by the transitional provisions of the 2008 Regulations does mean that this pension is for life and is not reviewable.  However, the delay in Mrs Wilson being informed of the correct position does also constitute maladministration.
26. Mrs Wilson cannot argue that had she been told she would only be getting a Tier 3 pension, she would not have retired, either she was unable to work and entitled to a pension, or she was not and there was no entitlement.  There is no question of choice. 
27. She was not provided with any figures relating to the Tier 1 pension and cannot have suffered any loss of expectation as to exact amounts – although she would have known that Tier 1 was in relative terms the highest.
28. Her application was not dealt with properly and the fact that she did not find out the correct position until sometime after retiring must have caused her a degree of distress and inconvenience for which she should be compensated.  I make a suitable direction below.
Directions   
29. Within 28 days of the date of this determination the Council shall pay to Mrs Wilson the sum of £200. 
TONY KING

Pensions Ombudsman

21 September 2010 

APPENDIX 

The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007

20 (1) If an employing authority determine, in the case of a member who satisfies one of 
the qualifying conditions in regulation 5-

(a)to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and 

(b) that he has a reduced likelihood of obtaining any gainful employment before his normal retirement age, 

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be.

(2)
If the authority determine that there is no reasonable prospect of his obtaining any gainful employment before his normal retirement age, his benefits are increased-

(a) as if the date on which he leaves his employment were his normal retirement age; and 

(b) by adding to his total membership at that date the whole of the period between that date and the date on which he would have retired at normal retirement age. 

(3)
If the authority determine that, although he cannot obtain gainful employment within three years of leaving his employment, it is likely that he will be able to obtain any gainful employment before his normal retirement age, his benefits are increased-

(a) as if the date on which he leaves his employment were his normal retirement age; and 

(b)by adding to his total membership at that date 25% of the period between that date and the date on which he would have retired at normal retirement age. 

(4)
If the authority determine that it is likely that he will be able to obtain any gainful employment within three years of leaving his employment, his benefits-

(a)are those that he would have received if the date on which he left his employment were the date on which he would have retired at normal retirement age; and 

(b) unless discontinued under paragraph (8), are payable for so long as he is not in gainful employment. 

(5)
Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of obtaining any gainful employment before reaching his normal retirement age.


…,
(14)
In this regulation-

"gainful employment" means paid employment for not less than 30 hours in each week for a period of not less than 12 months;

"permanently incapable" means that the member will, more likely than not, be incapable until, at the earliest, his 65th birthday; and

…,
(15)
Where, apart from this paragraph, the benefits payable to a member in respect of whom his employing authority makes a determination under paragraph (1) before 1st October 2008 would place him in a worse position than he would otherwise be had the 1997 Regulations continued to apply, then those Regulations shall have effect in relation to him as if they were still in force instead of the preceding paragraphs of this regulation.
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