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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs JB White

	Scheme
	RC Warren Packers Ltd Retirement Savings Plan (the Plan)

	Respondents
	Trustees of the Plan (the Trustees)
Alexander Forbes Financial Services Limited (AFFSL)


Subject

Mrs White considers that the lump sum death benefit and dependant’s pension paid to her from the Plan on the death of her husband, Mr William White, have been incorrectly calculated. In particular, she says that the benefits should be based on gross PAYE earnings in the tax year prior to her late husband’s death not basic salary at 6 April before the date of his death. Additionally, Mrs White says that the basic salary used to calculate the benefits she has received is, in any event, incorrect. 
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against AFFSL and the Trustees because they jointly failed to arrange insurance that matched the benefits payable on Mr White’s death.  However, the Trustees are entitled to rely on the Plan’s exoneration clause.

DETAILED DETERMINATION

Rules of the Plan

1. Rule 1 – Interpretation says:

“Invitation Letter” means the letter or notice from the Employers to the Employee inviting him to become a member and specifying the rate of contributions payable by the Employers and the Member and such details as to the form and amount of benefits provided by the Scheme…”

“Life Assurance Benefit” means the lump sum benefit in respect of a Member described in Rule 10”
2. Rule 10 – Death in Service Benefits says:

“(3)
Amount of Death-in-Service Benefits

Subject to the qualifications set out in paragraphs (1) and (2) of this Rule, the death-in-service benefits in respect of a member are as specified in the Invitation Letter.”
3. Rule 25 – Trustee’s Liability and Indemnity says:

“No Trustees (and, where a corporate body is either the sole Trustee or one of the Trustees, none of its directors , officers or servants) shall be liable for any actions, claims or demands arising out of anything done or caused to be done or omitted by him (whether by way of an investment or otherwise) or costs arising therefrom, except (i) an act or omission which he knew to be a breach of trust and which he knowingly and wilfully committed or omitted as the case may be…”
Material Facts
4. Although Mr White did not join the Plan until 2006, its earlier history is material to the case.  Much of the history only emerged late in the investigation of the complaint by my office.
5. The Plan was established by a trust deed dated 18 April 1988. The sponsoring employer of the Plan is RC Warren Packers Limited. RC Warren Packers Limited was the appointed trustee until 28 January 1997 when it was removed as the corporate trustee and replaced by, individual trustees, Mr Tom Warren and Mr Anthony Warren. Mr Tom Warren died on 3 April 2010 and, at the time of this Determination, a replacement trustee has not been appointed. 
6. AFFSL took a role in relation to the Plan on 1 January 1993 and say that since that date they have “provided pensions and associated risk benefits services” and “assist with the administration of claims”. As a result, under Section 146 of the Pension Schemes Act 1993 (and in particular paragraph (4A)) AFFSL are “concerned with the administration of the scheme” and so fall within my jurisdiction as an administrator.
7. Until 1993 the Plan was invested with Crown Financial Management. With effect from 1 January 1993 investment was with Scottish Life Assurance Company. An announcement issued to members at that time said:
“In the event of your death before retirement while employed by the Company a lump sum will be paid to your dependants of twice your pensionable earnings. …

Pensionable earnings are gross earnings for Income Tax purposes…” 
8. In March 1997, members of the Plan were given a “Member Information Pack” primarily to advise them of the changes in legislation following the introduction of Pensions Act 1995. The Pack included a summary of benefits which stated “Pensionable Earnings for Life Insurance Benefit and Spouses Death in Service Benefit is the total gross earnings for income tax purposes in the previous tax year.”
9. In August 2005, AFFSL wrote to the Trustees saying that they had decided to transfer their Scottish Life portfolio to Canada Life effective from 1 April 2006. The letter said “Today’s letter includes a summary of the details of your current contract that Canada Life is being asked to replicate…The account transfer form summarises your current scheme eligibility and benefits which Canada Life is matching to enable a seamless transfer…”. The account transfer form says that the lump sum benefit for staff is 2 x basic annual salary at the previous renewal date. 
10. On 1 September 2005, the Trustees sent an email to AFFSL saying that the details on the summary were correct.  
11. On joining the Plan, in July 2006, Mr White was given a Member Information pack which stated “Pensionable Earnings for Life Insurance and Spouse’s Death in Service benefit are the total of your gross PAYE earnings for income tax purposes in the previous tax year.”

12. On 31 August 2006, AFFSL wrote to the Trustees enclosing draft policy particulars and asked them to confirm that Canada Life’s understanding of risk was correct. The Trustees confirmed, on 1 September 2006, that the details shown on the draft policy were correct. The final Policy Document was issued on 10 October 2006.      
13. AFFSL say that the payment of pension contributions to the Plan ceased with effect from 31 July 2007 following which the Plan was run on a paid up basis. A group personal pension plan was established with Aegon Scottish Equitable with effect from 1 August 2007 but death in service benefits continued to be provided under the Trust Deed and Rules of the Plan until 26 June 2009 when a stand alone trust was established in respect of death in service benefits. AFFSL have provided a copy of an undated resolution made by the Trustees which says:

“…consequent upon payment of contributions having ceased with effect from 31 July 2007 winding-procedures should commence, with the scheme being continued on a paid-up basis in terms of rule 45(a)…”
14. On 31 January 2008, AFFSL wrote to the Trustees requesting full membership data in readiness for the April 2008 renewal. 
15. The Trustees forwarded the membership data on 15 February 2008. Mr White’s basic salary was shown as £31,000.
16. Mr White died on 17 May 2008 and, on 11 June 2008, the Trustees completed Canada Life’s death claim form with the following entry:

“Scheme salary applicable at the date of the member’s death £31,000”.

17. Mrs White has provided copies of Mr White’s P60 certificate for the year ending 5 April 2008 and his payslips for the period 1 January 2008 to 20 May 2008. The P60 certificate shows that Mr White’s gross pay for the year ended 5 April 2008 was £36,202.36. The payslips show that Mr White’s basic weekly wage from 1 January 2008 until the date of his death was £737 (£737 x 52 = £38,324).    
18. On 12 June 2008, Mrs White’s sister, on Mrs White’s behalf, sent a copy of Mr White’s P60 certificate for the year ending 5 April 2008 to AFFSL and asked them to confirm that the death benefits would be paid out on the higher salary.
19. On 24 June 2008, AFFSL sent an email to Mrs White’s sister which said “I sent an email to Canada Life this morning to check on the progress of the claim and also to confirm that the correct salary had been used (Gross PAYE earnings in the previous tax year)”.
20. On 28 June 2008, AFFSL emailed Mrs White’s sister again and said “I have referred Canada Life to [AFFSL]’s correspondence detailing how the salary that should be used in respect of the claim differs to that on the claim form. Therefore the claims department should be able to tie this information up and proceed on the correct definition of salary basis…”     
21. Canada Life paid the death benefits on 22 July 2008. Mrs White received a lump sum of £62,000 and a dependant’s pension of £7,750 per annum. 

22. On 4 August 2008, Mrs White complained to AFFSL that the benefits she had received from the Plan were incorrect. AFFSL responded on 2 September 2008 and said that the definition of pensionable earnings had been changed to basic salary at 6 April prior to the date of death when the Trustees renegotiated the death in service package with Canada Life. They concluded that the death benefit had “been paid in accordance with the terms and conditions of the Scheme as provided by Canada Life, the product provider in this instance. The amount involved, is the equivalent of the basic salary at renewal date…”  
Summary of Mrs White’s position  
23. The only information her husband received about the Plan says that pensionable earnings is P60 earnings in the previous tax year. 
24. It was pointed out to both parties that even if the correct definition was basic salary the benefits paid out were still wrong as her late husband’s basic salary was much higher than the estimated salary upon which the benefits were based. 
25. The Trustees’ letter of 3 November 2008 admits that the assessment of £31,000 was made in February 2007 and also that her husband’s wages were increased by £2,000 in March 2007 and increased by a further £4,000 in May 2007. 
26. The Trustees’ letter of 23 January 2009 states that “the actual salary paid is irrelevant”.
27. AFFSL and the Trustees’ only concern seems to be to cast blame on the other party. 
Summary of the Trustees’  position  
28. RC Warren Packers Limited have had a company pension scheme since the business was started in 1981and because of the complexities of pension legislation and the regulations they have always employed a professional administrator who for the last 17 years has been from AFFSL.
29. The information they have shows that the life assurance and death in service benefit has remained the same since 1993. For employees this was a lump sum of 2 x pensionable earnings and a pension of 25% of pensionable earnings. The definition of pensionable earnings has always been gross PAYE for the previous tax year but Mrs White was paid on a definition of Scheme Salary which was a salary estimate provided on a fixed revision date.  
30. In 2007, when the insurance provider was changed to Canada Life the definition of pensionable earnings was changed to basic salary supplied on a revision date . The Trustees did not notice the change in definition and as they had been told by AFFSL that the cover was to be the same they assumed there were no changes. 
31. AFFSL have made several errors; they failed to supply a new life insurance policy which was the same as the previous one, they failed to notify the Trustees of the change of definition to Pensionable Earnings and the possible significance of this change and they continued to issue Member Information packs after 2006 showing an incorrect definition of Pensionable Earnings. 
Summary of AFFSL’s position  
32. It is the responsibility of the employer to keep its employees updated on the terms of their employment, including their benefits and insurance arrangements. 
33. AFFSL arranged the insurance with Canada Life in accordance with the precise instructions from the Trustees and Mrs White was paid benefits in accordance with the terms of the insurance arranged by AFFSL and in accordance with the completed claim form the Trustees submitted to Canada Life.   
Conclusions

34. The resolution passed by the Trustees which says that contributions to the Plan ceased on 31 July 2007, some nine months before Mr White’s death, purports to maintain the Plan on a “paid-up” basis.  AFFSL say that life cover was maintained under the Plan during this period.  I can see nothing in the Rules that permits such an arrangement.  However, it presumably could have been achieved by way of amendment, so it is right for me to regard that as having been done. Beyond noting that AFFSL as advisers evidently failed to ensure that the documentation permitted and was consistent with the approach they adopted, I do not intend to pursue the point further.  
35. I find that the correct definition of Pensionable Earnings which should have been used to calculate the death benefits paid to Mrs White from the Plan is gross PAYE earnings for income tax purposes in the tax year prior to the date of death. My reasons follow.

36. The Rules that govern the Plan are clear that the “death-in-service benefits in respect of a member are as specified in the Invitation Letter” and Mr White’s “Invitation Letter” quite clearly states that “Pensionable Earnings for Life Insurance and Spouse’s Death in Service benefit are the total of your gross PAYE earnings for income tax purposes in the previous tax year”. In addition, literature and announcements given to members of the Plan has stated, without exception, that the definition of Pensionable Earnings is gross PAYE earnings for income tax purposes in the previous tax year.  Finally, there is no formal documentation to support the argument that the definition has been changed to basic salary at 6 April before the date of the member’s death.

37. AFFSL’s argument that the definition was changed when Canada Life took over the provision of the death benefits is extraordinary. A change of insurer does not constitute a formal amendment to the Plan rules. In order to amend the rules that govern such schemes is usually necessary to execute a deed of amendment or by pass a resolution and there is no such documentation. It seems to me, more likely than not, that AFFSL completed the summary of benefits incorrectly and the error was not picked up by the Trustees when they were asked to confirm that the details were correct. 
38. Mr White had no claim on the insurance policy.  His entitlement under the Plan was to whatever benefits it provided.  If the policy underwriting his benefits paid out a lesser amount, the Plan would be liable for the balance.
39. It follows that I find there was maladministration by AFFSL in not ensuring that the summary of benefits was correctly completed before it was sent to Canada Life. As far as the Trustees are concerned, I take account that they are not experts in the field of pensions and that they clearly relied on AFFSL to guide them in this area. Further, they had received assurances from AFFSL that Canada Life was being asked to replicate the benefits the Plan provided. 
40. Of at least equal importance, though, is that Mrs White also says that the salary used to calculate the benefits she has received is, in any event, incorrect.  It is clear from the evidence provided that Mr White’s salary at 6 April before the date of his death was not £31,000 as declared by the Trustees to Canada Life at the 6 April 2008 renewal date and again on Mr White’s death claim form. There is no apparent reason, other than a lack of understanding, why the Trustees did not declare the correct amount on either occasion and not to have done so amounts to maladministration which has resulted in Mrs White suffering considerable financial injustice. 
41. In addition AFFSL were in possession of Mr White’s P60 certificate just the day after the death claim form had been completed and were liaising with Canada Life as regards the definition of Pensionable Earnings.  They could, and should, have taken action to alert Canada Life that an incorrect basic salary had been put on the form. Although I recognise that the wrong amount had been submitted with the renewal data there must be some room for salary changes to be taken into account in such circumstances, particularly where the details are submitted to the insurer before the renewal date. At the very least AFFSL should have informed Canada Life of the error and not to have done so constitutes maladministration. 
42. The Plan has no assets out of which the balance of the death benefits can be paid. AFFSL as administrators had a responsibility to understand the benefits and take steps to provide adequate insurance.  The Trustees had a similar responsibility, though not as experts.  Both failed and I find that they are to be regarded as jointly and severally liable.
43. However, Rule 25 exonerates the Trustees from liability save for those acts which are knowingly and wilfully committed. I found in paragraph 39 above that the Trustees failed to declare Mr White’s salary correctly and that this amounted to maladministration. However, that was plainly not deliberate or wilful.  The Trustees inadvertently adopted the error that AFFSL led them to. The Trustees are entitled to rely on the exoneration clause and AFFSL are therefore liable for the full loss to Mrs White.
44. I also consider that Mrs White will have suffered distress as a result of the maladministration identified above and have made an appropriate direction below.         
Directions   

45. I direct that AFFSL shall within 28 days from the date of this Determination:

· ascertain the amount of benefits that should have been paid to Mrs White using Mr White’s gross P60 earnings in the tax year to 5 April 2008 (£36,202.36) and then pay to Mrs White the additional lump sum death benefit due to her plus the arrears in the dependent’s pension with simple interest, on the total amount, at the base rate for the time being quoted by the reference banks from 17 May 2008 to the date of payment;
· purchase the shortfall in the dependent’s pension currently being paid to Mrs White.
· pay to Mrs White £200 in recognition of the distress caused by the maladministration identified above. 

TONY KING 

Pensions Ombudsman 

20 December 2010 
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