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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

	Applicant
	Mrs V Lawton

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondents
	(1) Neath Port Talbot County Borough Council (the Council)
(2) Department for Education (the Department) 




Subject

Mrs Lawton complains that:

· Her employer, the Council, allegedly failed to process her ill-health early retirement application on a timely basis and submit it to Teachers’ Pensions by 5 January 2007. As a consequence of missing this deadline, Teachers’ Pensions, the Scheme administrator, considered her application in accordance with the amended regulation E4(4) of the Teachers' Pensions Regulations 1997 (the Regulations) which came into effect from 1 January 2007 through the Teachers' Pensions etc (Reform Amendments) Regulations 2006.

· The Department failed to exercise their discretion and extend the time limit to allow her application to be considered under the Regulations applying prior to 1 January 2007.  

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Council because they failed to process the application in a timely manner especially bearing in mind that the critical Regulation changes were imminent.    
DETAILED DETERMINATION

Material Facts
1. Mrs Lawton’s date of birth is 29 March 1954.

2. In June 2006, at the request of the Personnel Department (Personnel), Mrs Lawton met with the Council’s occupational health physician (the Physician) to discuss her various existing debilitating medical problems. The Physician considered her as a potential candidate for ill-health early retirement and obtained medical reports from her General Practitioner (GP) and two specialist consultants who had treated her. After studying them, the Physician notified Personnel on 24 July that he was prepared to support her ill-health early retirement application. 
3. The Council asked Mrs Lawton to attend a further medical assessment with the Physician on 21 August 2006. They requested that she took the relevant ill-health retirement benefits application forms, i.e. Forms 18 and 20, and also any supporting evidence with her to the consultation.
4. Mrs Lawton did not attend this appointment because she was admitted into hospital for surgery. She arranged a new appointment in September but the Physician had to cancel it and reschedule for 2 October.

5. Following the consultation, the Physician confirmed to Personnel that in his opinion Mrs Lawton was no longer capable of working as a teacher.    
6. Mrs Lawton partially completed both application forms on 2 October. Her GP and the Council completed the part of the forms relevant to them on 7 and 29 November respectively. The Council then sent the forms to the Physician on 30 November so that he could complete the form filling process. He did this on 8 January 2007.
7. Teachers’ Pensions received the completed forms (on behalf of the Secretary of State) on 10 January. As they were received after 5 January, Mrs Lawton’s application was considered under the amended regulation E4 (4) of the Regulations. It decided on 11 January that, based on the medical evidence available, Mrs Lawton should be granted a partial rather than total incapacity benefit in accordance with the amended Regulations.
8. The Physician supported Mrs Lawton with her appeal against this decision to both Teachers’ Pensions and the Department but both stages of her appeal were unsuccessful under the Scheme Internal Dispute Resolution Procedure.
Summary of Mrs Lawton’s position  
9. She had not been informed by the Council of the imminent changes to the ill-health early retirement provisions of the Regulations at any time during the protracted application process.
10. The Council had been aware of the pessimistic nature of her medical diagnosis since June 2006 but did not take any steps to expedite her application so that it could be considered by Teachers’ Pensions before the 5 January 2007 deadline.
11. She had sent the partially completed application forms to the Council on 23 November 2008. They therefore still had about 30 working days to process the application before the deadline date which she considers was sufficient time.                        
Summary of the Department’s position  
12. The Teachers' Pensions etc (Reform Amendments) Regulations 2006 were made on 22 November 2006 and laid before Parliament on 7 December 2006. They came into force on 1 January 2007 and amended the provisions in regulation E4(4) of the Regulations relating to the payment of ill-health retirement benefits.

13. In very simple terms an application made by a teacher in service for an enhanced early retirement pension on health grounds received by the Secretary of State before 6 January 2007 was subject to a single tier test. An application received after that date faced a two tier test. Before 6 January 2007 the essential criterion for receipt of such a pension was that the person should no longer be capable of serving as a teacher. For applications received after 6 January there was a two tier system so that an additional criterion for the receipt of enhanced benefits was that the applicant's ability to carry out any work should be impaired by more than 90%. In both cases there was a further requirement that the incapacity should be permanent.
14. Had the application been submitted before 6 January 2007, Mrs Lawton would have received enhanced benefits under the "old "arrangements. The enhancement would have been more beneficial to her than the total incapacity benefit because of her age and in particular the length of time left to normal retirement age. There was consequently a direct relationship between the delay and the level of benefits that Mrs Lawton is receiving.

15. The Department has done nothing wrong - they provided information about the changes to the ill-heath early retirement benefit arrangements to the Council, dealt promptly with Mrs Lawton’s application and came to a reasonable and correct conclusion. In these circumstances it would not be appropriate to direct the Department to exercise their discretion to consider her application as if it had been received before the changes came into effect; to make an award of compensation; or to pay the difference in benefits.

16. The Scheme is a multi-employer scheme. While the Department oversees and administers the Scheme, it would not be practical to write to all Scheme members. They therefore rely on the employers to do this. The Council knew about the impending changes to the Scheme Regulations but did not warn Mrs Lawton of the implications. It was incumbent on the Council to ensure that appropriate alerts and information were provided to members and they should therefore bear responsibility for any maladministration that occurred.
17. The presumption that all ill-health retirees would be worse off following the change in Regulations is wrong as some would be better off. This presumption underpins their view that the Department was not negligent if the Council did not rush applications through before the deadline. It is not so clear cut that all applicants, if told about the changes, would definitely have ensured that their applications were submitted before the change.

18. The Department says that:

…it is wrong to suggest that the Scheme is no worse off if individuals are allowed to have their benefits calculated under the old rules. From the 5 January 2007 the payment of enhancement was rebalanced to give greater support to individuals with greater disabilities and of a younger age (with less service generally accrued). This rebalancing was undertaken with the support and agreement of employer and employee (union) representatives and was intended to be cost neutral, i.e. the greater enhancement given to some was intended to be funded by the lessening of enhancement given to others (particularly those able to engage in other employment and with substantial benefits already accumulated. Quite simply the £140,000+ that Mrs Lawton’s representatives calculate her to have lost has been distributed elsewhere, not realised as a gain for the Scheme. Therefore any increase in award is a lost to the Scheme that must be borne by the tax payer or the Scheme membership.”                     
Summary of the Council’s position

19. The Council accepts the allegations made by Mrs Lawton and unreservedly apologises for failing to submit her ill-health early retirement application to Teachers’ Pensions by 5 January 2007. 
20. They are prepared to uphold Mrs Lawton’s complaint against them on a voluntary basis and pay appropriate compensation for any distress and inconvenience which they have caused her in line with the directions made by the Pensions Ombudsman in his determination of the Ms M M B V McGarrigle case (74897/2).
21. The timing and method of communication of the changes to the ill-health retirement benefit arrangements by the Department to the Council was not faultless. Whilst consultation about changes had been ongoing for some time in 2006 the actual setting and communication of the 5th January 2007 deadline was not until late Autumn 2006. In their view, when such important changes are being introduced, especially with no transition period, then their instruction and effect should have been given far greater prominence in publicity and communication to employers, employees and their representatives.
22. There is an inherent risk of unfairness in assessing an old rule application under new rules and then transposing the outcome as if the assessment was under the old rules.  
Conclusions

23. The issue which I have been asked to determine is whether or not the Council or Department failed in the way they administered Mrs Lawton’s case.

24. The striking issue here is how narrowly Mrs Lawton missed the deadline date and the extent of impact on her. It is agreed by all parties that she would have secured enhanced provision had her application been considered under pre 5 January 2007 Regulations and she missed the deadline by 5 days.
25. In this latter respect, i.e. extent of impact, I take the point made by the Department that overall the Regulation change was expected to be cost neutral.  However quite clearly for Mrs Lawton the change was critical and I consider this was foreseeable.    

26. Having said this I do not find the Department to be at fault. As they have stated, the application fell outside the critical date. They had to consider it under the relevant Regulations. They did so and they played no part in processing the application before that. 
27. The case therefore turns on actions by the Council. Did they act correctly or was there maladministration?
28. There seems to be clear evidence that one of their employees did attend a relevant seminar so they were notified of the Regulation changes and the impact of them. There also appears to be clear evidence that the changes were not communicated to Mrs Lawton.  I note in particular that she moved an assessment appointment out.  I note the adjustment was due to a hospital appointment, but it begs the question of whether had she known there was a crucial deadline looming in her mind would she have adjusted this appointment.
29. Put differently, it is clear to me from the available evidence that the Council was aware of the imminent changes. However, there is no evidence that they conveyed any sense of urgency to Mrs Lawton or alerted her to the changes or the possible consequences for her of having her application dealt with under the new Regulations as opposed to the old ones. 
30. I would have expected the Council to bring the changes and their effects to the attention of employees generally and to individual applicants at such a crucial stage in an ill-health application. In my view this was maladministration and I am satisfied that it probably led to sufficient delay to mean the deadline was missed by just 5 days.  
31. In addition the Council was obliged to participate in the processing of her application and was therefore acting in an administrative capacity in relation to the Scheme on behalf of the Department.  In this respect I see the Council argue that the application was progressed like any other. In simple terms they say “It just takes a long time”. I accept the point they and Department make that applications cannot be rushed to get in before critical deadlines. However I  cannot ignore the fact that here the deadline was missed by days and the timeline all parties agree on shows some lengthy periods where administration was slow.  

32. Ignoring the Occupational Health appointments waiting times, where I accept bottlenecks exist, specifically there was a 13 day period to send required forms out to Mrs Lawton’s GP between 17th October 2006 and 30th October 2006. I also note two requests to Mrs Lawton’s GP when one might have been expected.

33. I conclude that had the Council been more efficient in their administration Mrs Lawton’s application might not have missed its critical deadline.

34. I have some concerns too that Mrs Lawton clearly made her application and was expecting it to be assessed under the “old” rules. There is a lurking implication of unfairness where this occurs and the applicant is not aware new rules will actually be applied. It casts doubt on whether the application was correctly assessed under the new rules i.e. whether the full information was available. I do not however pursue this because the outcome of the determination I have made leaves Mrs Lawton being assessed under “old” rules.  
35. As I have found that it was the Council’s maladministration, and their maladministration alone that lead to Mrs Lawton’s loss, I order the Council should make up the shortfall in her benefits. 
36. I also consider that the Council should bear responsibility for the distress and inconvenience caused to Mrs Lawton by their maladministration, adding in here a sum because they have delayed resolution by first considering her complaint under the wrong complaints system.
37. In requiring the Council to take the action, I am using my statutory power under section 151 (2) of the Pension Schemes Act 1993 which enables me to direct the Council to take such steps as I may specify.
38. I note reference to the McGarrigle decision, but this does not bind me and I see no reason why loss should not lie with the entity that caused it. Furthermore, I am unable to agree with the Council’s view that the Department had failed to properly communicate the changes to the ill-health retirement provisions on a timely basis to them. 
Directions   

39. I direct that, within 28 days of the date of this Determination, the Department will reconsider Mrs Lawton’s ill-health early retirement application under the old Regulations and notify the Council of the enhanced incapacity benefits payable to her under the pre 1 January 2007 Regulations.
40. I direct that the Council, within 28 days of receiving this information from the Department , to;

· pay Mrs Lawton total incapacity benefits at the appropriate rate as if her application had been received by 1st January 2007;

· pay Mrs Lawton the difference between the partial incapacity benefits which she has received and the total incapacity benefits she would have received had her application been considered under the old Regulations at the outset; and

· also within 28 days of today's date, £200 for the distress and inconvenience caused to her by this matter; and

· interest at the prescribed rate from time to time payable by the reference banks on the difference between the partial incapacity benefits which she has received and the total incapacity benefits she would have received had her application been considered under the old Regulations at the outset from the date when the payments became due to the date of payment by the Department. Such payment to be made within 28 days of the necessary details being provided to it by the Department.
JANE IRVINE
Deputy Pensions Ombudsman 
19 November 2010 
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