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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr J P Cloke (deceased)

	Schemes
	Norwich Union Self Invested Personal Pension Policy No: 60228 (Norwich Union SIPP)

James Hay Private Client SIPP Policy No: 60428 (James Hay SIPP)  

	Respondents
	(1) AVIVA

(2) James Hay


Subject

Mr Cloke alleged that AVIVA and James Hay delayed in effecting a transfer of funds from his Norwich Union SIPP to the James Hay SIPP between April and October 2008. As a result, Mr Cloke claimed that he was unable to trade during the period in question and suffered a financial loss in the region of £43,000 and also considerable distress and inconvenience. 

The Pensions Ombudsman’s determination and short reasons

The complaint should be partly upheld against AVIVA because they were chiefly responsible for the delays incurred during the transfer process. The maladministration identified, in my view, has not however caused Mr Cloke any injustice in the form of actual financial loss but he did suffer distress and inconvenience as a consequence.

DETAILED DETERMINATION

Material Facts

1. On 14 March 2008, Mr Cloke filled in an application form in order to establish a James Hay SIPP. He also completed a transfer-in form so that funds in his Norwich Union SIPP could be transferred into the James Hay SIPP.
2. A letter written at the time by Mr Cloke’s independent financial advisers (IFA) proposes that the portfolio be managed by Brewin Dolphin.  Attached to it is an indicative portfolio constructed by the IFA.  The letter explains that Brewin Dolphin would ask for completion of a questionnaire and would then make investments to match. 
3. In response to a question on the application form as to whether there were any assets to be re-registered into the James Hay SIPP as part of an “in-specie” transfer, he answered “yes”.       
4. Beneath his reply, the form said:
“If yes, James Hay will require a current valuation from the transferring scheme and a list of assets. James Hay will then confirm which assets can be re-registered.”  
5. The application form showed that Mr Cloke had appointed Brewin Dolphin as the discretionary investment manager for the James Hay SIPP and also authorised them to hold the assets.
6. AVIVA received the completed forms on 18 April and started the transfer process in June by sending Mr Cloke a current valuation for his Norwich Union SIPP. They also sent James Hay a cheque for £3,419 representing the cash element and appropriate forms to the fund managers holding the remaining assets to be transferred “in-specie” so that they could be re-registered. Mr Cloke intended that these assets be re-registered in Brewin Dolphin’s name. 
7. James Hay chased AVIVA for the list of assets referred to in their application form on several occasions and received it in late June. They discovered that AVIVA had re-registered the assets with James Hay instead of Brewin Dolphin.  James Hay finished rectifying that mistake in October 2008.  
8. In response to subsequent queries made by Mr Cloke’s IFA, James Hay stated in writing that trading could not have taken place whist an “in-specie” transfer was still in progress.
9. Mr Cloke died on 28 July 2010.  His complaint has been continued after his death by his legal personal representatives as provided for in section 147 of the Pension Scheme Act 1993.
Summary of the position of Mr Cloke and his legal personal representatives

10. Mr Cloke’s IFA has records of several telephone conversations with James Hay subsequent to the completion of the “in-specie” transfer, during which the IFA was told that trading was prohibited whilst it was being processed. 
11. Mr Cloke’s IFA asserts that during the transfer process both James Hay and AVIVA had also informed them that such trading was not permitted. Mr Cloke considered that this misleading advice proffered by both respondents denied him the opportunity to trade during a period of market volatility.
12. Brewin Dolphin had informed Mr Cloke that they intended to encash the investments transferred “in-specie” immediately on receipt and reinvest the proceeds into the “indicative” portfolio upon completion of the transfer. Furthermore, as he had given them complete discretion on how to invest the funds, even if they had initially invested the assets in line with the “indicative” portfolio which he accepted, they could have changed it at a later date, if appropriate.         

13. The restructure of the portfolio did not take place on completion of the asset re-registration process to Brewin Dolphin in October because the financial markets had fallen dramatically from their position in April and it was no longer appropriate.  
14. It is reasonable to assume that during this period of market volatility Brewin Dolphin would have taken appropriate action to preserve the value of his James Hay SIPP fund by switching risky investments into safer ones such as cash, gilt and bonds.

15. As a consequence of the delays and lost opportunity to trade, Mr Cloke the James Hay SIPP has lost approximately £43,000.  
Summary of AVIVA’s position  
16. The transfer process was delayed because of a severe backlog of work which had to be dealt with first. They have apologised to Mr Cloke for the substandard level of service which they have provided him and offered him a goodwill compensation payment of £250 for the distress and inconvenience which they have caused but he has declined the offer. 
17. The evidence which Mr Cloke  submitted to substantiate his assertion that he had intended to deal whilst the “in-specie” transfer was still in progress was a ”reason why” letter and a new “indicative” asset portfolio provided by Brewin Dolphin.  They do not consider that to be clear evidence of the intended restructuring.
18. Moreover, James Hay had not received any instructions from Mr Cloke requesting the immediate encashment of the “in-specie” investments and reinvestment in his chosen “indicative” portfolio even when it was possible.
19. Mr Cloke’s portfolio has not changed since the completion of the transfer. Based on the above evidence, AVIVA are unable to identify any actual financial loss which Mr Cloke has suffered.         

Summary of James Hay’s position

20. They do not accept any responsibility for the delay to Mr Cloke’s transfer or that he has suffered any actual loss as a result. 
21. The purpose of an “in-specie” transfer is specifically to negate the risk of market exposure through the sale and re-purchase of investments.  
22. Trading whilst a holding was being re-registered is possible but is a complicated and time consuming process. There was no reason why Mr Cloke or his IFA could not have investigated this option if they were concerned with the market conditions during the transfer.
23. They do not issue re-registration details at the start of the transfer process because it could result in assets being transferred without their knowledge or permission. In their view, it was therefore reasonable to obtain detailed information about the holdings prior to transfer.    

24. If they had received the requested list on a timely basis, they would have informed AVIVA which of the assets on it could be re-registered and provided the re-registration details for Brewin Dolphin. 

25. The incorrect information give in their fax and allegedly during several telephone conversations after the transfer had been completed is irrelevant to the complaint. They cannot find any evidence of giving his IFA misleading advice whilst the transfer was ongoing.
Conclusions

26. I am satisfied that AVIVA were mainly responsible for the delays incurred during the transfer process. They received Mr Cloke’s completed James Hay application and transfer-in forms in April 2008 but did not act on them until June. They have not been able to provide a plausible explanation as to why this happened and have conceded that they were partly responsible for the delays.
27. I consider that these delays clearly amount to maladministration. If they had not occurred, the transfer would clearly have been concluded significantly earlier.

28. On the application forms, James Hay had asked AVIVA to provide full details of the SIPP assets to be transferred along with current valuations. For reasons that are unclear, AVIVA did not to comply with this request and re-registered the SIPP holdings directly with James Hay before receiving re-registration details for Brewin Dolphin. The whole blame for the delay lies with AVIVA.
29. I can see why Mr Cloke would not have made any adjustments to the portfolio during the transfer and before the eventual re-registration with Brewin Dolphin.  Both AVIVA and James Hay agree that it would have been difficult.  And it makes sense to complete a transfer before restructuring.  But anyway, Mr Cloke was expecting the transfer to be relatively quick and there was no clear point at which he knew that there would still be a significant delay.  He knew the transfer had taken longer than he expected, but not when it would be complete.
30. Mr Cloke bases his loss on his assertion that Brewin Dolphin informed him that they had intended to encash his “in-specie” investments immediately on completion of the transfer.  But there is no clear evidence of that.  The indicative portfolio was just that (and was not constructed by Brewin Dolphin).  Brewin Dolphin would have needed to determine a strategy appropriate to Mr Cloke.  And in fact it is quite unlikely.  If from the start the whole (or even the major part) of the portfolio was to be sold then it would have been far more logical to disinvest and transfer in cash.  That is a simpler process than an “in- specie” transfer.
31. There has been inconsistency in the submissions as to what would have happened if Brewin Dolphin had been able to actively manage the portfolio. As I have said, one possibility put forward was a complete encashment and disinvestment, which I find inconsistent with the in specie transfer.  Initially the basis of loss was the indicative portfolio, or something like it.  Latterly it has been suggested that Brewin Dolphin would have kept out of the markets.  If I found that that would indeed have happened I would be likely to find that there was at least a possibility of mitigating the loss by stopping the in specie transfer and encashing the investments.  But on the evidence I cannot find that on the balance of probabilities Mr Clokes’ fund, had it been transferred earlier, would have avoided the market losses that took place during the period of delay.

32. However, Mr Cloke did lose the opportunity to alter his portfolio during the time between setting the transfer in motion and its eventual completion.  Of course the transfer would not have been immediate.  Some time would have been taken even if there had been no unwarranted delay.  
33. The loss of opportunity, and the distress caused by it, will not have been insignificant given the time and the amount of money concerned.  I consider an appropriate level of compensation to be £1,000.
  Directions   

34. Within 28 days of the date of this Determination, AVIVA shall arrange to pay Mr Cloke’s estate £1,000.   

TONY KING 

Pensions Ombudsman 

24 March 2011 
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