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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	Mrs P Magill

	Scheme
	NHS Injury Benefits Scheme (the Scheme)

	Respondent
	NHS Business Services Authority (NHSBSA)


Subject

Mrs Magill complains that NHSBSA have wrongly refused her application for Permanent Injury Benefits (PIB) from the Scheme. 
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against NHSBSA because they have reached their decision in a proper manner. 


DETAILED DETERMINATION

Background
1. Regulation 3(2) of the National Health Service (Injury Benefits) Regulations 1995  (the Scheme Regulations) provides for the payment of a PIB where the individual had sustained an injury (or contracted a disease) which was "attributable to his/her employment", leading to a permanent loss of earning ability of more than 10%.

Material Facts

2. Mrs Magill was employed as a domestic in 1980 by the NHS. 

3. In November 1983, she attended an appointment with an Orthopaedic Consultant, Mr J, arranged by her General Practitioner (GP).   
4. Her GP said in June 1986 that Mrs Magill had suffered pain in her right wrist (which was exacerbated by twisting) for about six months. 
5. Clinical notes made by Mr J in June 1987 stated that:

“(Mrs Magill) complains of pain in her right wrist and pins and needles in the middle and index finger…….No relevant past history. No history of trauma.” 

6. The notes also said that degenerative changes between certain bones of her right wrist had shown up in an X-ray.
7. It transpired from subsequent nerve conduction studies that she was suffering from carpal tunnel syndrome in her right wrist for which she had an operation in October 1987.
8. She left her employment with the NHS in 1989.

9. In August 1989, her GP said that Mrs Magill had experienced severe pain in her right wrist when gripping or twisting since May and referred her back to Mr J.      

10. According to a report by Mr J made in September 1989, an X-ray of her right wrist showed that there had been degenerative change at both the scapho-trapezial and scapho-trapezoidal joints. He postulated that this indicated the onset of rheumatoid arthritis. 

11. A subsequent report by Mr J in February 1993 showed that her left wrist was also by then afflicted by osteoarthritis.
12. She received permanent invalidity benefit from 1992 until her retirement in 2004.

13. In 2008, NHSBSA invited former employees who had worked for the NHS between November 1985 and 31 March 1998 to make a PIB application for any injury or illness which they had suffered at work between these dates. 
14. Mrs Magill applied in March 2008 on the grounds that she had developed a repetitive strain injury after using mops with a clockwise and anticlockwise movement at work.

15. After considering all the available medical evidence, it was the opinion of the Scheme Medical Adviser that Mrs Magill’s osteoarthritis was degenerative and constitutional in origin. The Medical Adviser said that examinations carried in 1987 revealed that Mrs Magill had pre-existing severe osteoarthritis at the base of her right thumb and carpal bones which, in its opinion, had led to the development of carpal tunnel syndrome.    
16. NHSBSA rejected Mrs Magill’s application on the basis of this view.
Summary of Mrs Magill’s position  
17. She says that the 1983 appointment with Mr J was “for a trapped nerve then subsequently an operation”.   

18. It is more than a coincidence that the only joints affected by osteoarthritis are her thumbs and wrist which were the areas involved in wringing out the mops whilst working for the NHS as a domestic.   
19. Mrs Magill says that:

“…my problems started in 1983…of course by 1987 I would be showing signs of osteoarthritis as joint damage usually leads to arthritis in time”.

20. She disagrees with the opinion expressed by NHSBSA that she had severe pre-existing osteoarthritis prior to carpal tunnel syndrome in her right wrist.
21. There were other domestics who had to have carpal tunnel operations and the mops that were causing these injuries were replaced by the NHS. 

22. After leaving her NHS job, she tried three different occupations but had to resign each time as a consequence of the injury attributable to her NHS employment.

Summary of the position taken by NHSBSA    
23. Osteoarthritis is a common disease of constitutional nature which can particularly affect middle aged women. It is likely that Mrs Magill’s NHS duties as a domestic brought on and then exacerbated the symptoms of her condition. As the condition was diagnosed in 1987, it would have been developing for some time prior to this date for it to have shown up on X-ray. 

24. The medical evidence suggests that Mrs Magill had osteoarthritis of the right wrist prior to carpal tunnel syndrome being diagnosed. There is no basis to her argument that her osteoarthritis was caused by work related repetitive strain injury from using mops. There is also no evidence that she had suffered any injuries to her wrists at work which contributed to the development of osteoarthritis.
Conclusions

25. Regulation 3(2) of the Scheme Regulations applies where an injury sustained or a disease contracted is attributable to NHS employment. Determining whether this is so is a question of fact for NHSBSA. In reaching the decision, NHSBSA must take into account all relevant but no irrelevant factors. It is not for me to agree or disagree with the medical opinions formed by the medical professionals; I may only consider whether the final decision reached by NHSBSA was properly made and was not perverse, i.e. make a decision to which no reasonable decision maker faced with the same evidence would come.

26. Regulation 3(2) requires Mrs Magill's medical condition to have been caused by her occupation; it does not provide for the exacerbation of her medical condition, even if that exacerbation was mainly attributable to her occupation.  The treating medical professionals were unable to say that her job had in fact caused her medical condition and without any conclusive evidence being available. 
27. Osteoarthritis is a degenerative disease and the Medical Adviser was of the opinion that Mrs Magill's symptoms were probably due to a degenerative origin.  This was also expressed to be most likely by the Orthopaedic consultant who treated her.  For the purposes of measuring attributable, NHSBSA rightly uses the civil standard of proof (the balance of probabilities) to assess whether the cause of an illness or injury is attributable to a person's work.

28. Whilst I fully appreciate Mrs Magill's points of view on this matter, NHSBSA was entitled to rely on the medical opinion of the Medical Adviser and I see no justifiable grounds for me to disagree with its decision not to award her PIB from the Scheme.

29. I do not uphold the complaint.

TONY KING 

Pensions Ombudsman 

30 November 2010 
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