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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr M Philips

	Scheme
	Windsor Life Personal Pension Plan (X55481612)

	Respondents
	Windsor Life Assurance Company (Windsor Life)


Subject

Mr Philips says that he suffered financial loss as a result of delays caused by Windsor Life in transferring his plan to an alternative provider. He says that Windsor Life delayed providing a valuation statement and transfer forms, then having once received his instructions to transfer, took in excess of a month to transfer the value of his encashed units to his new provider.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Windsor Life because delays on their part led to Mr Philip’s fund being disinvested a month before it was transferred to his new provider resulting in fewer units being purchased in the receiving fund than would have been the case has the transaction been carried out within a reasonable timescale. 

DETAILED DETERMINATION

Material Facts

1. This complaint concerns a transfer from the Windsor Life Personal Pension to Skandia Life (Skandia) which was arranged by Ashridge Financial Management Ltd (Ashridge).

2. Windsor Life accepts that there was an unwarranted delay.  However, the parties do not agree about the precise consequences or, as a result, the necessary redress.
3. Mr Philips has been assisted in making the complaint by Mr Treen of Ashridge.  Mr Treen has, during the course of making the complaint to Windsor Life and to my office, identified many more difficulties with Windsor Life than the matter of the delay (essentially all associated with lack of information and unresponsiveness while the transfer was supposed to be taking place).  It is not necessary for me to set them out in detail here.
The key events
4. Ashridge began making enquiries about a transfer in early January 2008.  Apparently making little progress by telephone, they sent a fax to Windsor Life on 16 January 2008 asking for a current valuation of Mr Philips’ plan and any paperwork required to effect a transfer out.  
5. Windsor Life told Ashridge that the fund value was £1,098,663.45 by telephone on 20 February 2008. A Discharge Form was faxed to Ashridge on 27 February. A copy followed under cover of a letter from Windsor Life dated 28 February, which Ashridge say was postmarked 10 March and received by them on 12 March.

6. Ashridge faxed the appropriate page of the Discharge Form to Mr Philips on 29 February.  He returned it on 3 March. On 4 March Ashridge faxed further pages of the Discharge Form to Skandia for completion. The completed Discharge Form was sent to Windsor Life by Ashridge under cover of a letter dated 5 March 2008.
7. A transfer value amounting to £1,089,110.68 was paid to Skandia via BACS on 7 April 2008 and after charges, £1,086,592.50 was invested on 10 April.
Redress
8. As soon as the transfer was complete Ashridge complained on Mr Philips’ behalf about the time that the whole process took.

9. On 12 May 2008, in response to the complaint, Windsor Life wrote to Mr Philips to say that they would pay him £600 “in recognition of any distress and inconvenience” and in due course they made the payment.

10. Ashridge then obtained figures from Skandia to identify the then current difference in value between investments that could have been bought on 6 March 2008 and those that were bought on 10 April (the market having risen in between).  The difference was £15,847.
11. In June 2008, aware of Ashridge’s proposal for redress calculated as above, Windsor Life wrote to Skandia.  They said that they thought that ten working days would have been reasonable between encashing the investment and making the payment to Skandia, so they asked for Skandia to recalculate the difference in value as between 20 March and 10 April.  It was £34,074.
12. However, in October 2008 Windsor Life said that the whole transfer took 23 working days from receipt of a completed discharge which was not out of line with the “industry average”.  They said that in view of the sum additional checks had been necessary and that they did not think any additional redress (above the £600) was called for.
13. Following much further correspondence and the intervention of the Pensions Advisory Service (TPAS), Windsor Life wrote to TPAS on 9 October 2009.

14. Windsor Life now conceded that the process had taken too long.  They said that it should have taken ten working days to issue the forms (so from 16 January to 30 January).  As it had in fact taken five working days to turn round the discharge forms, they added those five days to reach a hypothetical date of 6 February on which they would have disinvested. The value on 6 February would have been £1,100,548.30. They said it should then have taken no more than a further ten working days to make payment - so to 20 February.  They offered to establish the amount they would need to send Skandia to put Mr Philips in the position he would have been if £1,100,538.30 had been invested on 20 February 2008.
15. Ashridge say that Mr Philips’ loss was not caused by the delay during the time that his funds remained invested with Windsor Life.  (He was switching from and to broadly equivalent markets.)  They say the loss was caused by being out of the market during March and April 2008.
Associated tax matters
16. Mr Philips began income drawdown under the pre April 2006 tax regime. The previous (discretionary) tax approval arrangements apply to him.  He would lose that status if he made a pension contribution. Ashridge are concerned that a payment made as compensation by Windsor Life will now be considered as, in effect, a member contribution.  If that were so, then in view of the fact that his pension value exceeds the currently permissible lifetime allowance, the tax consequences would exceed the value of the redress payment.
Conclusions
17. Mr Philips has received £600 which I regard as sufficient to compensate him for any distress and annoyance caused by the lack of communication and explanation that Ashridge say has occurred more or less throughout their dealings. 

18. Windsor Life’s calculation of redress follows the right principles.  It is correct to look at any delay in the whole process from start to finish. It is artificial to isolate a particular period of the delay as having caused a loss relating to that period, if earlier delay caused that period to fall when it did.
19. To put it simply, the question I need to answer is when ought Mr Philips to have been invested with Skandia Life without any maladministration by Windsor Life, and what investments would he have had at that point? 

20. I think that Windsor Life’s ten days maximum for the discharge forms to be issued is reasonable.  But I have some difficulty with the ten day period between disinvesting and making the BACS payment.  Windsor Life says that there was more checking required because it was a large sum.  One might as easily say that a large sum deserved to be expedited.  Windsor Life have not offered any suggestion as to what in practice needed to be done that would reasonably have taken ten days.  Given that the ten days for issue of the discharge forms is itself a maximum, I find, for the purpose of calculating redress, that the whole process should have been completed within twenty working days, to include the five for the turnaround of the discharge forms by Ashridge and Skandia Life.  (I do not know which of Windsor Life or Mr Philips this finding will benefit, but that is beside the point.)
21. As to the tax position, my direction below allows for the payment to be made direct to Mr Philips at his choice, subject to a reduction to take account of the fact that payments out of the Skandia Life arrangement would have been taxable in his hands.
Direction

22. Within five days of this determination, Windsor Life shall write to Skandia to establish what the value of the funds with Skandia Life would have been at the present time if £1,100,548.30 had been transferred on 13 February 2008 and what the actual value is.
23. At Mr Philips’ option, within five days of a response from Skandia, Windsor Life shall either:

· pay the difference to Skandia for investment in the personal pension as Mr Philips may direct;

or

· pay 80% of the difference to Mr Philips.
TONY KING 

Pensions Ombudsman 

11 March 2011 
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