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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	Mr A Higman

	Scheme
	Abbey Life Retirement Annuity Contract (the RAC)

	Respondent
	Abbey Life (Abbey)


Subject 
Abbey charged a fee of £206.30 (2.5% of the fund’s transfer value) when Mr Higman opted to move the balance of his fund to Legal and General Group plc (Legal and General) using the Open Market Option (OMO).  Mr Higman claims that Abbey is not entitled to charge for using this option and even if they were it is an unreasonable amount to charge.
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Abbey because the charge was permissible under the contract and relevant legislation.

DETAILED DETERMINATION

Material Facts

1. On 27 October 1977 Mr Higman took out the RAC payable on 30 October 2009.  He paid single premiums (that is, he was not committed to regular annual contributions).
2. The Finance Act 1978 newly permitted such contracts to benefit from tax relief where the individual making the contract could direct that a lump sum representing the benefits be paid to a different annuity provider.  The Finance Act 1978 did not require that contracts should include such a provision.
3. In October 1980 Abbey Life wrote to Mr Higman enclosing a leaflet “describing certain improvements that can be incorporated in your contract.”  There was no mention of an OMO.

4.  Mr Higman paid an additional premium of £500 on 30 October 1980.

5. He agreed to the improvements and an endorsement with an operative date of 27 October 1980 was sent to Mr Higman on 4 November 1980.
6. A substitute Clause 13 introduced by the endorsement provided for the value of the fund to be paid as an OMO “less such charge as the Company may make”, “the Company” being Abbey.  It said that the charge would be determined according to a new Appendix B.  In turn the appendix set out that the charge would be a variable percentage of between 0% and 2.5% depending on the average premium over the lifetime of the policy.  
7. The legislation relating to OMOs has changed over time.  The relevant section of the Finance Act 1978 was re-enacted in the Income and Corporation Taxes Act 1988.  The RAC is now a registered pension scheme under chapter 2 of Part 4 of the Finance Act 2004.  Under that Act it is in effect a requirement that an OMO (known as a “lifetime annuity”) is offered as an alternative to a pension payable by Abbey under the terms of the registered pension scheme.

8. At the maturity of his RAC on 30 October 2009, Mr Higman opted to move the balance of his pension fund to Legal and General using the OMO.  

9. Based on Clause 13 and Appendix B Mr Higman was charged a fee of £206.30 (2.5% of his fund’s transfer value) by Abbey.  

10. Mr Higman objects to the charge on a number of grounds.
11. He says that the imposition of a charge is not an improvement (which was the basis on which he agreed to the changes to his policy) so is not bound by substitute Clause 13 introduced by the endorsement on 4 November 1980, and that he may not have invested another £500 had he known about the percentage reduction.
12. He says the 2.5% charge is arbitrary.  He argues that he had a statutory right to an OMO.

13. He says that Inland Revenue guidance at the time allowed a fee for transferring but not a penalty and that the guidance prohibits a partial transfer of the accrued rights under the RAC and this is “conclusive”.

Conclusions
14. The Finance Act 1978 did not give Mr Higman a statutory right to an OMO.  It allowed for an OMO to be provided without harm to the tax status of the RAC.  So when it was included even with a charge, Mr Higman was no worse off than when there was no OMO under the contract. 
15. Mr Higman says that the charge amounts to a change to the contract to which he did not agree. The provision that he objects to is the charge.  But the charge is just an aspect of the change that allowed an OMO.  Before the change to which he says he did not consent, there was no OMO and hence no charge.  He cannot pick and choose.  If the change had been invalid he would not have been able to take the OMO at all. 
16. Strictly the Inland Revenue guidance was directed at providers of such contracts.  It described the Inland Revenue’s view of what was permissible under the tax legislation.  It would not give Mr Higman any direct rights against Abbey if breached.  

17. However, as far as partial transfers were concerned, the point was that a transfer must be a complete discharge of benefits.  It does not have any relevance to the charge Mr Higman objects to.

18. As to whether it is a “fee” as referred to in the guidance, whilst I agree that a “fee” suggests a relationship with the administrative costs of the transaction, I do not think the term precludes a charge to compensate for lost margin on future business. But even if was not a fee, that would have been a matter between the Inland Revenue (as it was then) and Abbey.

19. If the charge had been discretionary Abbey Life might have had to explain on what basis it was reasonable.  But as a contractual term inserted by Abbey at no disadvantage to Mr Higman (since without it there would have been no OMO) there is no need for it to be subjected to a reasonableness test.

20. In any event, Mr Higman’s RAC is now a registered pension scheme by virtue of the Finance Act 2004. Different requirements applied for tax purposes when he took the OMO (but again strictly not creating direct rights for Mr Higman if the requirements were breached).  When Mr Higman took the OMO the requirement was that Mr Higman had the option to take a “lifetime annuity” (that is, an annuity outside the contract). The charge was not so great as to act as a fetter or a penalty on that option.

21. 1 do not uphold Mr Higman’s complaint. 
TONY KING 

Pensions Ombudsman 

18 March 2011 
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