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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr P Moore

	Scheme
	Continental Group Pension and Life Assurance Scheme (the Scheme)

	Respondents
	Continental UK Group Holdings Ltd (the Principal Employer)


Subject

Mr Moore complains about the decision reached to reject his application for ill health early retirement.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Principal Employer because it failed to properly consider Mr Moore’s condition against the definition of incapacity contained in the rules of the Scheme.   I refer the matter back for reconsideration and make an award for distress and inconvenience.
DETAILED DETERMINATION

Material Facts
1. Under the rules of the Scheme incapacity is defined as:

“Incapacity means ill-health which in the opinion of the principal Employer is sufficiently serious to prevent a Member from following his normal occupation or to impair seriously his earning ability.”
2. Rule 4.4 states as is material:

“A member who leaves Service before Normal Retirement Date because of Incapacity may, with the consent of the principal Employer, choose an immediate pension.  The pension shall be calculated as described in Rule 4.1.  The Trustees must be reasonably satisfied that the pension is at least equal in value to the preserved pension (including future increases) to which the member would otherwise have become entitled on leaving Service …”  

3. Mr Moore was employed by Contitech United Kingdom Limited (Contitech) as a Production Operative from 23 February 1998. Contitech is a participating employer in the Scheme.  

4. In 2005, at age 41, Mr Moore was rushed to hospital with acute renal failure, was admitted to intensive care and from July 2005 until 9 October 2006 was off work on sick leave because of his condition.  
5. The Principal Employer states that:

· on 9 October, Mr Moore returned to work at his own request having been advised by the Department for Work and Pensions (DWP) that he could work for a maximum of 16 hours per week earning up to £86 per week without it affecting his benefits;

· Mr Moore confirmed to the occupational heath doctor that he wanted to return to work within the terms of the “DWP Agreement”; 

· during the period 9 October 2006 to 14 December 2006, Mr Moore agreed to work 10 hours per week and gave the indication, by working 3 or 4 hours a day over a three day period that he was capable of working longer than the 10 hours a week he was prepared to agree to;

· that Mr Moore, could, in the opinion of his line manager and the human resources department work longer than the 10 hours offered; and
·  that a review by the in house doctor dated 15 November 2006 acknowledged that an increase to 40 hours could be possible over an eight to ten week period.  

6. On 23 November 2006, Contitech wrote to Mr Moore’s GP asking:
· whether there was any prospect of Mr Moore working more than 10 hours a week and if so when that might be and how many hours could he work;
· if there was any prospect of Mr Moore being able to work on a full time basis and if so over what period of time that might be; and

· whether there were any measures that could be taken to facilitate a sustained return to work.
7. On 11 December 2006, Contitech wrote to Mr Moore saying:
· Mr Moore had felt unable to increase his hours above 10 hours a week;

· there were no jobs available for those limited number of hours;

· advice was awaited from his consultant; and

· a Compromise Agreement had been raised as a possibility but that he was to take legal advice about its suitability which they would pay for.

8. Mr Moore states that he was told on 16 December 2006, to clear his locker as it was his last day of employment.
9. On 19 December 2006, Contitech wrote to Mr Moore confirming that their understanding of recent discussions:

“I am taking this opportunity of confirming that you have made it absolutely clear to the company that in no circumstances are you willing, whatever the medical evidence, to work more than 10 hours per week because of the effect this would have on the benefits you receive from the state in connection with your incapacity.” 

10. On 21 December 2006, Contitech wrote to Mr Moore again:

“I understand that your solicitor has advised you not to enter into an agreement with Contitech despite our understanding that you would not resign your employment and jeopardise your benefit position but wanted Contitech to terminate your employment.  This was the case because you were not prepared to try to increase your working hours over 10 hours per week because this would cause problems for you in terms of the benefit you are currently receiving.  This, as I understand it, in no way relates to your capacity to work longer hours.

I wrote to your GP to ascertain the position as to your capacity to work but you indicated that whatever your GP reported you were not going to increase your hours of work…

..I would ask you to consider your position over the holidays and will contact you as soon as the GP’s report is available to meet and discuss how we can take this matter forward, in terms of what adjustments can be made to accommodate your needs balanced with the interests of Contitech.  Inevitably this all means having to discuss whether it would be possible for your employment to continue early in the New Year…” 

11. Mr Moore states that on 22 December he was told that he had been suspended.
12. On 9 January 2007, Mr Moore’s GP replied to Contitech’s letter of 23 November:
“…It is my professional opinion that it is highly unlikely that Mr Moore is going to be able to work more than 10 hours at this time due to the fact that the temperature in the workplace can be extremely high, this causes dehydration by the fact that Philip Moore has to restrict his fluid intake to one litre per day….
...I do not consider that there are any prospects of Mr Moore being able to return to work on a full time basis for some time yet as this is something that can only be considered over a period of a number of years and perhaps subject to having had a successful renal transplant, however this could take many years.

Reasonable adjustments that could be put into place in the first instance [sic] Mr Moore in his return to work may include flexible working hours to allow for present circumstances that Mr Moore can cope with.  If necessary Mr Moore may also need a room where he may go to rest.” 

13. On 19 January 2007, Mr Moore wrote to Contitech complaining about the way in which he had been treated:

“…At the moment, owing to my disability, I am physically unable to work longer than say 2-3 hours a day (10-15 hours a week) and because of work/union pay guidelines I can not work for longer than 10 hours a week. (Financially, I could not afford to work on a part time basis such as this, without additional benefits support), so have to stay within Benefits Office guidelines. ..

…I received a letter from Conti Tech to advise me that I now have two options either:

1 I can resign, or

2 I will be dismissed on the grounds of being incapable of doing my work (owing to m y disability and the fact that I am not prepared to flout benefit regulations)…

..Now, the company secretary says that I am employed but implies that I will have to work a 39 hour week.  The production manager says I will be dismissed and I am encouraged to break my agreement with the benefits office…”  
14. On 8 March 2007, Mr Moore, with the help of his appointed solicitors, submitted an application to the Employment Tribunal which was settled by way of an agreement (the COT 3 agreement).  The COT 3 agreement stated:

“5.
For the avoidance of doubt the terms of this settlement and termination of the Claimant’s employment do not affect the Claimant’s right to apply for ill health severance and/or ill health retirement under the Respondents Group Pension/ill health retirement/severance and Life Assurance scheme.  The Respondent acknowledges that the Claimant will be making an application for ill health retirement pension and it has been agreed that the Claimant may submit this application to the Trustees of the scheme within 12 months of the date of signing this agreement…

6.
In relation to clause 5 above, should the Claimant be successful with his application (referred to in clause 5) and he receives an ill health retirement pension then the Claimant will allow the Respondent to deduct up to £12,000 (TWELVE THOUSAND POUNDS) (the payment referred to in clause 1 from any pension lump sum payment provided that the pension payment is above £12,000…” 

15. The Principal Employer was not a party to these proceedings and they were settled between Mr Moore and Contitech.
16. On 25 April 2007, Mr Moore submitted his application to Contitech.  The Principal Employer has stated that some time was then taken establishing whether they or Contitech were required to consider Mr Moore’s application.

17. On 13 December 2007, Mr Moore’s solicitors wrote to the trustees of the Scheme asking them to progress Mr Moore’s application and requested copies of the medical reports that were being considered as part of the application.  The Principal Employer replied on 7 February, saying that it was considering a response pending a decision.

18. On 14 February 2008, consultant in Renal Medicine provided a report for consideration as part of Mr Moore’s application.  The report stated:

“I can confirm that he has End Stage Renal Disease and is established on peritoneal dialysis.  Although this is working well it will not normalise the waste products in the blood stream, nor will he achieve a normal haemoglobin (i.e. he is anaemic).

I believe his previous work was of a heavy industrial nature and I would fully agree that this would no longer be appropriate in view of his medical condition and on going dialysis treatment.

He will be capable of less strenuous work but the previous employment would not be sustainable long term.”

19. On 6 May 2008, the Trustees wrote to Mr Moore’s solicitors:
“As you know the Trustees met on 29 April 2008 and in the course of their meeting considered Mr Moore’s application.
The Trustees legal advisers pointed out that under the Rules of the Scheme, there are effectively three stages to the application process:

1.
The Rules require the Principal Employer, Continental Group UK Holdings Limited, to consider the medical evidence and decide whether the definition of incapacity under the Rules is satisfied.

2.
If the definition is satisfied, Mr Moore needs to obtain the consent of the principal employer to paying him his pension early.  The principal employer needs to reach a decision on this.
3.
Following the changes in Revenue practice on A Day (6 April 2006), the Revenue changed the law on what constituted ill health sufficient to allow a Revenue approved pension scheme to pay an ill health pension.  If the principal employer decides that the definition of incapacity in the scheme rules is satisfied and is willing to exercise its discretion and allow early retirement here, the trustees would then need to be satisfied that the medical evidence means Mr Moore’s condition also satisfies the stricter Revenue test of incapacity.
The managing director of Continental Group UK Holdings Limited will be reviewing the medical evidence and the background to Mr Moore’s situation so as to reach a conclusion on the first two stages.  If that is positive, then the Trustees will consider whether stage 3 is also passed.” 

20. On 2 July 2008, the Principal Employer wrote to Mr Moore’s solicitors:
“…There are numerous references to Mr Moore not wanting to work more than 10 hours per week as this would affect his benefits and I have taken particular note of his letter dated 19 January 2007 in which he states financially he could not afford to work on a part time basis without additional benefits support so has to stay within benefits office guidelines.
The medical information on file suggests that while Mr Moore is not in a position to fulfil his “heavy” work he would be capable of less strenuous work as highlighted in the letter from Mr David Lewis, Consultant in Renal Medicine dated 14.02.08.  My conclusion is that following the adjustments made to create a role involving less strenuous work, Mr Moore was capable of doing that work, and the reason he left is not his incapacity, rather his refusal to increase his hours on the grounds that State benefits could be lost.  Accordingly on behalf of the principal Employer I do not find that the definition of Incapacity is met, and even if it was, I do not believe this is an appropriate case for the principal Employer to exercise its discretion to allow a person to be paid early under Rule 4.4.”

21. The Principal Employer states that in reaching its decision it took into consideration the fact that:

· Mr Moore was registered disabled although he could not have been directly discriminated against on those grounds because he was not treated less favourably and the same decision would have been reached regarding an applicant suffering incapacity though not registered disabled, who had been able to work more than 15 hours a week but had themselves decided to only work 10 hours per week;

· Mr Moore was in receipt of benefits as a result of his condition;
· Mr Moore’s reluctance to work more than ten hours due to his fear that he would lose additional benefit support (his letter dated 19 January 2007 refers);
· Mr Moore’s work pattern changed over the weeks to accommodate his child care arrangements and medical deliveries meaning he was unable to regularly work two hours a day and on at least one occasion he worked three hours on two days and four hours on a third;

· the Production Manager monitored Mr Moore’s performance and the records showed an improvement in terms of his stamina and his performance levels were high;

· although it became clear from meetings held with Mr Moore that he was not prepared to work more than 10 hours per week it was estimated that with careful monitoring, within a short period of time, he could be working up to 20 hours per week and was capable of earning at least if not more than half his annual salary;
· as at March 2009 the cost of providing the pension amounted to £240,000, which was a significant sum for the Scheme with a sizeable deficit; and. 

· that historically the Employer had no custom or practice of granting an early pension on the grounds of ill health.

22. The Principal Employer states that on reflection:

· contemporaneous medical records only considered Mr Moore’s continued role with Contitech and a position as a Production Operative in an alternative working environment or with a different company were not considered; and 

· it questions whether Mr Moore could have worked longer hours in a less demanding environment for an alternative employer.
23. On 18 August 2008, as a result of a request made by Mr Moore’s solicitors, the Principal Employer provided further clarification of its reasoning:

“ …before an ill health pension is awarded the company as principal employer needs to be satisfied that the member was suffering incapacity as defined, and secondly to then exercise its discretion to pay the ill health pension .  Accordingly I think it is most helpful if I focus on the documents and evidence upon which the company decided that whether or not the definition of incapacity was met, it would not be appropriate to exercise its discretion in this case.  I attach letters to Mr Moore of 19 December 2006 and 21 December 2006 from Carole Anderton.  On reviewing the file, a recurring theme is that regardless of his health, Mr Moore was unwilling to work more than ten hours per week because to do so would prejudice his entitlement to State benefit.  This is most clearly expressed in these two letters, and it is a core reason why the company would not exercise its discretion to pay an ill health pension here…”
Summary of Mr Moore’s position
24. In the early stages of his application procedure it was Contitech, rather than the Principal Employer, that progressed the application and it was not until letter of 6 May 2008 a reference was made to the Principal Employer having a duty to consider the matter rather than Contitech.   
25. It is implied that he was not prepared to work for more than ten hours per week whereas the medical evidence shows he was unable to work more than 10 hours per week because to have done so would have exposed him to a greater risk of infection and dehydration.  He therefore satisfied the definition of incapacity.

26. Consequently, the Principal Employer had no discretion, to refuse his pension and the factors taken into account: that he was registered disabled; was in receipt of benefits; and was reluctant to work more than ten hours per week were discriminatory factors which amounted to direct and/or disability related discrimination under the Disability Discrimination Act 1995. 
27. It would therefore be entirely inappropriate to allow the Principal Employer to be permitted to exercise its discretion afresh and requests that I should substitute a decision of my own in place of that reached by the Principal Employer.

28. The fact that he had been assured by the COT 3 agreement that he would be permitted to apply for ill health retirement was an important inducement into entering into the terms of that agreement.  In that agreement  Contitech, has already accepted on behalf of the Principal Employer  that Mr Moore left because of incapacity, as required under rule 4.4, as the agreement states:
“…it has been agreed that the Claimant may submit this application to the Trustees of the scheme within 12 months of the date of signing this agreement…..”

29.
Contitech has already exercised a discretion on behalf of the Principal Employer and the Principal Employer would, therefore, be unable to argue that Contitech’s consent is insufficient to allow Mr Moore’s ill health retirement to proceed if the definition of incapacity is met.
30.
He believes that the real reason his application was denied was because he had submitted grievances and a claim to the Employment Tribunal stating that he believed he was discriminated against contrary to the provisions of the Disability Discrimination Act.      

Conclusions
31.
Under the rules, before an early retirement pension can be paid, two separate decisions must be reached by the Principal Employer.  Firstly it must decide whether the definition of incapacity has been met and secondly whether it is willing to agree to the member receiving an ill health pension. 
32.
The Principal Employer contends that Mr Moore failed to meet the test set by the rules of the Scheme, because he was capable of working up to 20 hours and could have, therefore, earned up to half of his annual salary and consequently his earning ability had not been seriously impaired. 
33.
However, in reaching that opinion the Principal Employer has placed too much emphasis on accounts from Mr Moore about what he was willing to work and from his line manager of what they thought he might be capable of working, and too little emphasis on what the medical view was about what he was capable of doing.  
34.
The report provided on 9 January 2007 stated that Mr Moore was then unable to work more than ten hours per week, but that opinion seemed to refer specifically to this employment.  The view of the consultant on 14 February 2008 was that Mr Moore would have been capable of less strenuous work but no indication was given of what this might be or what pay it would attract.  

35.
When reaching its decision the Principal Employer should have established what work Mr Moore was capable of carrying out, what remuneration that sort of work could have attracted and then determined whether there had been a serious impairment of his earning ability.  The Principal Employer’s failure to properly do that does constitute maladministration.  
36.
In the event that the incapacity test is satisfied, the Principal Employer does have discretion under the rules to allow a pension to be paid.  The fact that it has already exercised that discretion in this case on the grounds of cost, which would be a reasonable ground upon which not to allow a pension, does not detract from that fact that it will need to reconsider whether Mr Moore satisfies the incapacity test.

29. As already stated this and the decision whether to pay the pension are decisions that rest, not with Contitech but with the Principal Employer and neither are decisions that I can substitute for decisions of my own.
30. The Principal Employer was not a party to the COT 3 agreement entered into between Contitech and Mr Moore and that stated he could make an application direct to the Trustees of the Scheme and whatever implications that may have, is not a matter for this determination.   
31. In my opinion the Principal Employer’s failure here has caused Mr Moore distress and inconvenience as it has caused him to expend time and energy pursuing his claim.  

32. I make a suitable direction that the matter is reconsidered and that compensation be paid for distress and inconvenience below.
Directions   
33. Within 28 days of the date of this determination the Principal Employer shall seek a fresh medical opinion about the sort of work Mr Moore was capable of carrying out, obtain evidence of what pay that sort of work could have attracted and determine whether Mr Moore suffered a serious impairment of his earning ability as required under the rules of the Scheme.

34. If this results in Mr Moore satisfying the incapacity test, within a further 28 days the Principal Employer shall exercise its discretion and consider allowing payment of the pension and shall inform Mr Moore of that decision, with reasons.
35. The Principal Employer should pay Mr Moore £400 for the distress and inconvenience caused to him by their failure. 
JANE IRVINE 

Deputy Pensions Ombudsman 

29 November 2010 
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