80033/2

80033/2


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Ms A Lunney

	Scheme
	NIPSA Retirement & Death Benefit Scheme (the Scheme)

	Respondents
	(1) the Scheme Trustees 

(2) Northern Ireland Public Service Alliance (NIPSA)    


Subject

Ms Lunney complains that alleged delays on the part of the Scheme Trustees and NIPSA, her former employer, in considering and processing her ill health early retirement application has caused her financial hardship. She also claims that she has suffered distress and inconvenience because of these delays.   
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be partly upheld against the Scheme Trustees because:
· they were entitled to make their decision on her ill health early retirement application only after they had obtained sufficient medical evidence to do so; and
· there had been an unacceptable delay in providing her with correct details of her retirement benefits through their appointed Scheme administrators. This failure has not, however, in my view caused her any actual financial loss but it has caused her considerable distress and inconvenience.
DETAILED DETERMINATION

Background
1. The current definition for “Incapacity” in the Scheme Trust Deed and Rules (the Scheme Rules) for the purposes of early retirement is as follows:

“…is on account of the Member’s earnings capacity or ability to follow his normal employment being seriously impaired by physical or mental deterioration (such condition of the Member as described in (i) being referred to in the Rules as “Incapacity”).”
Material Facts

2. Ms Lunney worked as an executive officer for NIPSA from 1995 until Easter 2008. She applied for early retirement on the grounds of ill health in July.     
3. On 15 August 2008, Dr G, an accredited specialist in Occupational Medicine, medically examined Ms Lunney. According to his report, she was suffering from osteoarthritis of the hips and wrists, severe anxiety and depression. As she was currently being treated by Ms T, a Clinical Psychologist, Dr G felt that it would be worthwhile for him to contact Ms T before providing the Scheme Trustees with further advice.

4. Mr C is the General Secretary to NIPSA and also one of the Scheme Trustees. He notified Ms Lunney on 6 October that he was still awaiting Dr G’s supplementary medical report.
5. Ms Lunney contacted Dr G on 20 November to inform him that:

· she had her left hip replaced in October 2008;

· she had made an appointment to see Mr B, an Orthopaedic Surgeon, on 15 December 2008; 

· the pain in her wrists was worsening and only alleviated by taking painkillers;

· she first met with Ms T on 11 June and then again on  3 July 2008;

· Ms T had told her during their July meeting that she was going away for a while and she should therefore wait until September before booking her next appointment;

· her mental health had improved whilst away from work;
· she had tried contacting Ms T during September but without success; and
· she had recently found out that Ms T was on long term sick leave            

6. Ms Lunney also said that:

“…it is unimportant that she is not available to give a report on my case. I certainly don’t want this to delay matters in my application for retirement. I just wish for it to be known that in the first place my GP, Dr D, felt the need to refer me…and second that I intend to continue this treatment. 

I am house-bound at present so cannot attend. I understand that another psychologist may be appointed should Ms T continue on sick leave.”        
7. Dr G informed Mr C on 2 December that, having carefully considered Ms Lunney’s latest letter to him, it was now his opinion that her ill health retirement application could be justified on medical grounds.         
8. In January 2009, her union representative, Ms E, helped Ms Lunney by passing to the Scheme Trustees details of what Mr B had told her during their meeting in December and also a request for her mental health issues to be disregarded.   
9. On 22 January, Mr C informed Ms Lunney that it was the Scheme Trustees’ unanimous opinion that Dr G’s two reports did not provide them with sufficient medical evidence to make their decision and they would consequently be requesting a medical report from Mr B before reconsidering her application.

10. According to his report dated 2 March, Mr B concluded that it was unlikely Ms Lunney would ever be able to return to full time employment and he therefore supported her claim.
11. Mr C suggested to the other Scheme Trustees on 28 April that, in light of the additional medical evidence, they should accept her application. He also told them that he had already asked the Scheme actuary to calculate the cost of providing Ms Lunney’s early retirement benefits and the figure would be available at the next trustees’ meeting.
12. The Scheme Trustees approved Ms Lunney’s application on 30 April and Mr C notified her accordingly.
13. In June 2009, Ms Lunney received details of the Scheme pension and tax free cash available to her based on a retirement date of 1 June. The figures were incorrect, however, because her transferred in service had not been taken into account.     
14. Ms Lunney eventually received the correct Scheme benefit figures on 17 September. She made several separate enquiries about them afterwards and was informed by Mr C in October that:

· she would be receiving pension arrears for the four months between 1 June and 30 September; and 
· the salary at “pension rate of pay” which she had received during these four months would be treated as the pay that she would have received during her 13 week notice period          

15. Scottish Life paid Ms Lunney her tax free cash lump sum and first pension instalment (with arrears) in November 2009.                               
 Summary of Ms Lunney’s position  
16. She had to default on a bank loan because of the respondents’ failure to deal with her ill health early retirement application on a timely basis which caused her financial hardship.
17. In her view, her pension should be backdated to 15 August 2008, the date on which Dr G medically examined her and recommended her for ill health early retirement.
18. Mr C had misled the other Scheme Trustees on several occasions with regard to her medical reports and taken full control of all the decisions relating to her claim. The Scheme Trustees have strongly refuted both her allegations (c.f. paragraph 24 for further details).      
Summary of the Scheme Trustees’ position  
19. When considering an ill health early retirement application, they must strictly adhere to relevant provisions in the Scheme rules and take into account all relevant medical evidence available. 
20. On receipt of Dr G’s first medical report in August 2008, they were not yet in a position to make a decision on her claim because Dr G had said that he would be seeking additional medical evidence from Ms T before providing further advice.    

21. They had sufficient medical evidence to make their decision only after receiving Dr B’s medical report.
22. They chose 1 June 2009 for her retirement date to allow their current Scheme administrators, Scottish Life, adequate time to arrange payment of her benefits. 
23. They had no reason to believe that she would suffer financially in any way whilst her application was being considered because:

· she was still being paid her salary by NIPSA (albeit at a reduced rate); and
· she would be benefitting from an additional month of pensionable service in the calculation of the Scheme benefits available to her

24. Ms Lunney has not provided any evidence to substantiate the allegations which she has made against Mr C as detailed in paragraph 18 above. All the Scheme Trustees (including Mr C) are jointly responsible for the decisions which they make for the entire Scheme membership.    

25. They concede that there had been an unacceptable delay in providing Ms Lunney with details of her correct Scheme benefits. In recognition of the distress and inconvenience caused to her by this delay, they are prepared to offer her a compensation payment of £150 as a gesture of goodwill. 
Conclusions

26. All occupational pension scheme trustees must:

· act in accordance with the trust deed and rules of the scheme and within the framework of the law;

· act prudently, conscientiously and honestly and with the utmost good faith; and
· act in the best interests of the beneficiaries and strike a fair balance between the interests of different classes of beneficiaries after seeking advice on technical matters and any other matters which they do not understand 

27. When considering how discretion has been exercised (by the Scheme Trustees), I will generally look at whether the correct questions have been asked, the applicable scheme rules or regulations have been correctly interpreted and all relevant but no irrelevant factors have been taken into account.
28. In my opinion, the Scheme Trustees did reach their decision for Ms Lunney’s ill health early retirement application correctly in accordance with the above principles and within the powers given to them by the Scheme Rules.

29. I concur with the Scheme Trustees that they could not have properly considered her application on receipt of Dr G’s first report in August 2008. At that time, Dr G had not yet provided them with his recommendation since he wanted to explore Ms Lunney’s mental health problems before doing so by contacting Ms T.
30. In my opinion, her mental health was a relevant issue which the Scheme Trustees had to investigate before making their decision and they were therefore right to wait for Dr G’s supplementary report.
31. It is unfortunate that Ms T did not respond to Dr G’s request due to personal circumstances. But the additional information supplied by Ms Lunney on 20 November to Dr G about her mental health, in particular her statement that she intended to continue seeking help from a new psychologist, was, in my view, adequate for the Scheme Trustees to discontinue pursuing this matter.         

32. In his second report, Dr G recommended that Ms Lunney’s early retirement application could be supported. But having received details of Ms Lunney’s December 2008 consultation with another medical expert Mr B, the Scheme Trustees decided to seek further medical information before deciding whether or not to grant her ill health benefits from the Scheme. That was their prerogative; they, rather than their medical advisers were the decision makers. 

33. On the basis of the medical evidence that was actually before the Scheme Trustees in January 2009, I do not consider that it can be said that it was improper for the Scheme Trustees to have decided to contact Mr B before reviewing her claim. In order to act in the best interests of all the Scheme members, they must be satisfied that all relevant medical evidence has been obtained before making their decision.   

34. I consider the decision process which the Scheme Trustees used in the exercise of discretion in Ms Lunney’s case was not flawed. I do not therefore accept her view that the Scheme Trustees could have made their decision earlier than 30 April 2009.       
35. Ms Lunney alleges that NIPSA had somehow hindered the Scheme Trustees in considering her ill health early retirement. She also says that she had to default on a bank loan because her ill health early retirement application was not processed on a timely basis. I have seen no evidence which substantiates such allegations.

36. I am therefore unable to uphold the first part of her complaint.     

37. There is no doubt, however, that there had been an unacceptable three month delay in providing Ms Lunney with her correct pension and tax free cash available from the Scheme once her application had been approved (and early retirement dated of 1 June 2009 fixed) which, in my view, clearly amounts to maladministration. 
38. The Scheme Trustees do not dispute this and have now put her back in the position she would have been in had the delay not occurred by paying her pension instalments from the Scheme backdated to 1 June 2009. 

39.  I also note that they have offered Ms Lunney a compensation payment of £150 as a gesture of goodwill in recognition of any distress and inconvenience caused to her by the late payment of her benefits. I consider this to be reasonable redress and I make an appropriate direction below. 
Directions   

40. Within 28 days of the date of this Determination, the Scheme Trustees shall arrange to pay Ms Lunney £150 in recognition of the distress and inconvenience caused to her.
JANE IRVINE 

Deputy Pensions Ombudsman 

29 February 2012
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