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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Miss C McCormack

	Scheme
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	NHS Business Services Authority (NHSBSA)


Subject

Miss McCormack disagrees with NHSBSA’s decision not to award her a Permanent Injury Benefit (PIB).
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the NHSBSA because they have reached their decision in a proper manner. 
DETAILED DETERMINATION

Material Facts

1. Miss McCormack was employed as a nurse by the North Bristol NHS Trust from 1969 until 20 January 2002 when her employment was terminated on grounds of ill-health. She made a successful claim for ill-health early retirement benefits which was granted due to lumbar degenerative disc disease.   
2. On 3 November 2008, Miss McCormack submitted an application for PIB on the grounds that her back condition was caused by her NHS employment. Miss McCormack submitted evidence in support of her application which included:

· Correspondence in connection with her application for ill-health early retirement benefits.
· A GP letter dated 6 March 2008 which said “This 56 year old lady has a history of back pain since April 1996…She continued to have problems for a number of years…and had to retire early from work because of exacerbation of her condition due to work. She certainly feels that work was the main factor in her developing the initial problem…”
3. NHSBSA acknowledged Miss McCormack’s PIB application on 12 November 2008 and advised her that further details had been requested from her GP. Miss McCormack’s GP provided a copy of her medical records on 20 November 2008.
4. NHSBSA considered Miss McCormack’s application and, having consulted its medical advisers, issued its first decision on 18 December 2008. The letter stated:
“The Scheme’s Medical Adviser has commented:

“The Injury Benefit File consists of the Application, the employing authority’s response, the GP records, the OH records and the Ill Health retirement file.

There is no history of a specific injury. The applicant contends that over 30 years of lifting as a Nurse has caused her Degenerative Lumbar Spinal Disease which was confirmed in an MRI scan on 20 March 2001… 
She has a history of recurrent back pain going back to 1996 confirmed in the GP notes. While it is accepted that excessive lifting may exacerbate it is considered that the main cause of her ongoing problems is Degenerative Disease of the Lumbar Spine, a constitutional condition. It is not considered to be wholly or mainly due to the duties of NHS employment.”        
5. Miss McCormack appealed against the decision not to award her PIB, on 24 February 2009, on the grounds that her back condition was mainly attributed to her NHS employment which had resulted in a considerable permanent loss of earnings. The letter of appeal stated that there had been an incident in 1996 when she hurt her back at work but there was no written evidence of this. Miss McCormack also contended that there was no evidence that her condition was constitutional and that it had occurred as a result of lifting heavy patients without the aid of proper lifting equipment. Miss McCormack said that her claim had been further exacerbated because North Bristol NHS Trust had been unable to locate the paper file of her occupational health notes.  
6. NHSBSA considered, and rejected, Miss McCormack’s appeal under Stage 1 of the Scheme’s Internal Disputes Resolution Procedures (IDRP). Miss McCormack was advised by a letter dated 21 April 2009. The letter concluded:
“On receipt of your appeal your file was referred across to our medical advisers who having considered your appeal arguments and the information kindly provided, have offered the following comments:
…The medical evidence consists of GP records with enclosed specialist reports and a considerable number of Occupational Health letters (the paper notes are missing).

 In the letter of appeal Miss McCormack contends that an incident occurred in 1996, and there is indeed an incident recorded in the GP notes, dated 9.4.96. The records show low back strain, requiring analgesics and a week off work; however 2 weeks later there is a single entry stating “better”.

There are various episodes of musculoskeletal pain affecting a number of areas across the following years. These appear to have been resolved until 2000, when the problem appears to become more persistent. There is no mention of trauma in any of the notes or assessments, despite some detailed histories.

Investigation has revealed degenerative changes in Miss McCormack’s spine. This is considered to be a constitutional condition, and cannot be attributed to nursing duties per se. The heavy nature of geriatric nursing may well have aggravated this condition but cannot be said to have caused it…”    
7. On 29 June 2009, Miss McCormack appealed once more against the decision not to award her PIB. The letter of appeal stated that she had suffered a permanent loss of earning ability and that her condition was mainly due to her NHS employment.  
8. NHSBSA considered, and rejected, Miss McCormack’s appeal under Stage 2 of IDRP. The scheme’s medical advisers remained of the view that Miss McCormack’s condition was constitutional. Miss McCormack was advised by a letter dated 26 August 2009 which stated:

“”…Miss McCormack had a single episode of self limiting back pain in1996. Her next pain appears to have commenced 1999 when she complained to her GP and there follows a documentary trail of degenerative low back pain”….
…a constitutional condition is defined as part of a person’s body make-up and as such, would in all probability have happened anyway irrespective of lifestyle or work activities.

There is a view that degenerative conditions may well be temporarily or permanently exacerbated (aggravated) by work activities. But that is not the same as saying that the condition is wholly or mainly attributable to (caused by) the duties of NHS employment. Any exacerbation is usually of a temporary nature with any lasting incapacitation therefore resulting from the effects of the degenerative condition rather than from the duties of employment. 
Another aspect is ‘wear and tear’ or ‘injury by process’. I should explain here that the Scheme was never intended to cover ‘wear and tear’ injuries. NHS Pensions’ understanding is that where there have been a number of accidents or incidents over a person’s NHS career a claim can only be considered where there is corroboration of the alleged events, e.g. accident reports etc. It is not sufficient to simply claim that NHS employment is the cause because of the nature of the duties (e.g. lifting) and the length of employment.”    
Summary of Miss McCormack’s position  
9. The view that her condition is constitutional is based on opinion and not fact.

10. Degenerative conditions are permanently aggravated by work activities with lasting incapacitation.  
Summary of NHSBSA’s position  
11. Its decision in respect of Miss McCormack’s application for PIB is neither perverse nor unjust and the examination of the application has been concluded properly and in accordance with statutory provisions of the Scheme.
Conclusions

12. The relevant Regulation applies where the injury sustained is wholly or mainly attributable to NHS employment. Determining whether this is so is a question of fact for NHSBSA. 
13. NHSBSA considered Miss McCormack’s application three times in total – following the initial application and two more times on appeal. NHSBSA had before them Miss McCormack’s GP records, various specialist reports and  Occupational Health letters. On each occasion the advice from NHSBSA's medical advisers was that Miss McCormack’s back condition was constitutional in nature and was not therefore caused by her NHS employment. 
14. At the time of the initial consideration the medical adviser referred to Miss McCormack having a history of recurrent back pain since 1996 and said “… it is accepted that excessive lifting may exacerbate it is considered that the main cause of her ongoing problems is Degenerative Disease of the Lumbar Spine, a constitutional condition.” At the first review the medical adviser commented on the incident recorded in Miss McCormack’s GP notes, in 1996, and said that investigation revealed degenerative changes which were considered to be constitutional and on the final review the medical adviser referred to “self limiting back pain in1996” and concluded that the pain from which Miss McCormack suffers was degenerative and was therefore constitutional in nature. 
15. The consensus of medical opinion is that Miss McCormack is suffering from degenerative disc disease. The medical evidence largely supports Miss McCormack’s assertion that she was asymptomatic prior to the 1996 incident. However, the fact that Miss McCormack became symptomatic after the 1996 incident does not necessarily to lead to a conclusion that her condition was caused by, or is wholly or mainly attributable to, that incident. Rather the medical evidence suggests that the 1996 incident could have aggravated an underlying condition and, in effect, brought forward the onset of the symptoms Miss McCormack is now suffering.
16. Miss McCormack suggests that the view that her condition is constitutional is based on opinion and not fact. The Scheme’s medical adviser’s role is to provide an opinion, as to whether an injury sustained is wholly or mainly attributable to NHS employment, based upon the facts presented to them in the available medical evidence. The facts presented were that Miss McCormack is suffering from a degenerative back condition which the medical advisers consider to be constitutional and given that no factual evidence was presented to suggest that such a condition may not be constitutional in nature I cannot conclude that NHSBSA were wrong to accept the advice from their medical advisers.  
17. My role is to consider whether the opinion reached was reasonable on the facts presented.  It is irrelevant whether I would have reached the same decision myself.  I find that the decision was indeed a reasonable one.

18. So I do not find that there has been maladministration in the way that the NHSBSA has reached their decision not to grant Miss McCormack PIB. I do not uphold her complaint.
TONY KING 

Pensions Ombudsman 

9 November 2010 
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