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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicants
	Mrs M Ellaway, Mr P Ellaway, Miss L Ellaway, Miss J Oakley

	Scheme
	The IBC Vehicles Pension Plan (the Plan)

	Respondents
	IBC Pension Trustees Ltd (the Trustee)


Subject

The Applicants say that the Trustee failed to ask all of the relevant questions when deciding how to pay out the lump sum death benefits on the death of Mr J Ellaway (Mr Ellaway).  In particular they say that the extent of their own dependency was not fully taken into account and that the decision as to the actual recipient was unusual and unsafe. The Applicants also say that the Trustee failed to record information that they had collected, did not report this information or their decision and did not provide reasons for its decision. 

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustee because it did not make a proper decision as to who was is in the class of potential recipients of the lump sum.  It also failed to communicate to the potential recipients that they would not be receiving any part of it.
DETAILED DETERMINATION

Relevant provisions under the rules of the Plan (the “Rules”)
1. Rule 7A of the Rules describes the discretion for payment of a lump sum on the death of a member of the Plan while in service. The relevant sections say:

“7A(3)(i)
Any death benefit payable under this Rule shall be held by the Trustee in trust with power to pay or apply the same or any part thereof in such shares and in such manner to or for the benefit of one or more of the Named Class defined in section (4) of this Rule or to that Member’s personal representatives as the Trustee may in its absolute discretion determine.


PROVIDED THAT - 
(i) 
where the Trustee has not exercised the said power within two years after the date of the Member’s death, the Trustee shall pay the amount unpaid or unapplied to the personal representatives of the Member. 


…

(ii) 
(a)
Discretionary provisions
Where a lump sum is expressed to be payable in accordance with this Rule 7A on the death of a Member, the Trustee may pay or apply it to or for the benefit of such one or more of the Named Class or to that Member’s personal representatives in such amounts, at such times and in such manner as the Trustee may decide.”
“(4)
(i) 
For the purposes of this Rule 7A, the expression “Named Class” means in relation to a Member –

 (a)
any Spouse of the Member,

 (b)
any child, brother, or sister of the Member or of his Spouse,
 (c)
any parent ancestor, descendant or collateral relative of the Member or of his Spouse,
 (d)
any individual who is shown to the satisfaction of the Trustee to have been wholly or in part financially dependant on the Member or towards whose maintenance and support whether wholly or in part the Member has been contributing prior to his death ,

…

 (g)
any individual who is the Spouse or issue or parent of any individual referred to in the preceding paragraphs of this section (4)


(ii)
For the purposes of this section (4) –

(a)
“Spouse” includes any wife, common law wife, husband, common law husband, widow, widower and any former wife, common law wife, husband, common law husband and any person with whom the Member has gone through any lawful ceremony of marriage,”
Material Facts

2. Mr Ellaway was employed by IBC Vehicles Limited (IBC) and was a member of the Plan from 1992 until he died in service on 28 October 2007. 

3. The Plan is administered in-house by “The Pensions Department” which administers a number of pension schemes in the same group. 

4. The Plan provides for a lump sum payment on the death of a member of three times salary plus the normal contributions paid by the member, with interest.  If a spouse’s pension is paid then the contribution element is deferred until the spouse’s pension ceases and is reduced by the amount of spouse’s pension paid.
5. In Mr Ellaway’s case, the total lump sum was £102,197.84.

6. The Applicants’ relationships to Mr Ellaway are:

· Miss L Ellaway:
Sister

· Mr P Ellaway:
Brother

· Mrs M Ellaway:
Mother

· Miss J Oakley:
Niece

7. Mr Ellaway had been engaged to Ms B with whom he had a relationship for two years and who had moved into his home eight weeks before he died, with her daughter from a previous relationship. 

8. After Mr Ellaway’s death, a member of IBC’s human resources department, Ms L, visited Ms B at Mr Ellaway’s house on 2 November 2007. Mr P Ellaway was present at the meeting. The record of the meeting is an internal note, dated 6 November 2007 and written by Ms L, which states:

“ … James did not leave an expression of wish form and there is no will…
James was living with [Ms B] who he planned to marry next year. They did not have a family between them. [Ms B] has one child. [Ms B] works full-time as a teaching assistant and is employed by Luton Borough Council.

James had a sole mortgage on the house and life assurance to cover this. He paid all the household bills. He had sole bank account with National Westminster… The family are keeping this account open until the estate has been sorted out. 

James’ parents are both still alive, Mary and Leslie, and he has a brother Paul and a sister Laura. None of these were dependant [sic] on James. 

…
In view of the lack of a will and an expression of wish form I feel this case will need to go to the pension board for discussion.” 

9. The Pensions Department has told my office that this note was sent to two members of the Trustee board.
10. On 9 November 2007, at a meeting of the board of the Trustee, Ms L gave an oral account of her findings. The note was not before the board. The minute of the meeting about the award of the lump sum payment stated that the Trustee needed to obtain further information.
11. On 16 November 2007, Ms L visited Mrs M Ellaway and her husband. According to the Applicants Ms L told them when arranging the meeting that it was an opportunity to discuss any queries, to offer condolences and to establish if any counselling was needed.  They say they were not told that the purpose was to gather information for the purposes of distribution of the death benefit under the Plan.  The Trustee says the visit was to obtain practical details about the funeral arrangements and to gather information for the Trustee.  The Applicants say that at the end of the meeting Mr Ellaway’s parents were told that they could expect to be told the Trustee’s decision within roughly two weeks.
12. In a second meeting with Ms B, Ms L obtained further information about the impending marriage. This information was imparted to the Trustee in a meeting on 5 December 2007. The minute of that part of the meeting stated:

“[Ms L] advised the Board that she had seen conclusive proof of the forthcoming marriage of the member to his fiancée. Based on this information, the Board’s belief was that she would have been named on his expression of wish form had he completed it prior to her death. The unanimous decision of the Board was therefore to award the death in service lump sum payments to her.” 

13. There is no contemporary record of what the “conclusive proof” was, but in March 2008, in an email response to a question from the Pensions Department, Ms L said:
“the conclusive proof was all the paper work, bills, receipts etc showing that the wedding was booked as well as comments from the people who attended the funeral that the Brother spoke about the wedding and that he was asked to be best man etc”

14. The Trustee awarded the death-in-service lump sum payment in full, plus a return of pension contributions (including additional voluntary contributions), to Ms B. The total lump sum was paid to Ms B on or shortly after 10 December 2007.
15. The Applicants were not told of the Trustee’s decision when it was made. According to the Applicants, on 12 December Mrs M Ellaway telephoned IBC and The Pensions Department about it and was told that they could only divulge information to her solicitor.  On 13 December her solicitor telephoned and was asked to put the question in writing. On 14 December 2007, Miss L Ellaway rang The Pensions Department and was told that Ms B was the recipient.

16. Mrs M Ellaway invoked stage one of the Plan’s Internal Dispute Resolution Procedure (IDRP) on 17 December.  In her supporting statement she expressed concern that the whole lump sum was paid to Ms B who had only known Mr Ellaway for two years and had moved in just eight weeks before his death.   She said that Ms B was neither Mr Ellaway’s spouse, nor dependant on him, adding:
“When my son met Ms B she was working full-time and claiming working family’s tax credit as a single woman and was self-sufficient.  Her current status remains unchanged.”
17. The IBC Pensions Manager (who was appointed to deal with stage one IDRP applications) did not uphold the appeal. He wrote to Miss L Ellaway, who was by then acting for Mrs M Ellaway, on 2 January.  The Pensions Manager apologised for the delay in letting the Applicants know of the decision.  He said that the Trustee assumed that IBC would have passed on the decision if necessary.  He said that the Trustee had considered all possible beneficiaries including Mr Ellaway’s parents and siblings and that the reason for considering Ms B to be eligible was that “[Mr Ellaway] was providing a home for [Ms B] and her daughter and was paying all the household bills.” He said that:
“The Trustee tries to put itself in the place of the member and in this case decided unanimously that [Mr Ellaway] would have wanted to make provision for the person he was planning to spend the rest of his life with. The Trustee did not come to this decision lightly but met on two separate occasions to discuss the matter.” 
18. The Applicants then asked for further information, The Pensions Department sent the Applicants extracts of the minutes of the two Trustee board meetings of 9 November and 5 December 2007.  

19. In April 2008 the solicitors acting for Mr Ellaway’s estate, by mistake, sent a copy of the Grant of Probate to the Trustee.  It was intended for the human resources department to whom it was forwarded within a few days.  (I mention this here because the Trustee refers to it in its submissions, summarised below).
20. The Applicants asked for a stage two IDRP decision and submitted statements of their relationships with Mr Ellaway, their understanding of his relationship with Ms B and the degree of her dependence on him as well as statements of their own financial dependency upon Mr Ellaway. 
21. Extracts from the statements of Mr Ellaway’s brother and mother follow, as relevant to Mr Ellaway’s relationship with Ms B and their financial arrangements.
From Mr P Ellaway’s statement of 25 June 2008

 “[Mr Ellaway] had a loving relationship with [Ms B] although he was careful with his money.  He would not let her pay any bills, as he was worried about her becoming a common law wife.  Instead he made her pay for half the food while he took care of all the household bills, as he had done prior to them [Ms B and her daughter] moving in.  Neither [Mr Ellaway] nor [Ms B] had made their living arrangements formal.  It was decided that [Ms B’s and her daughter’s] details in regards to Council Tax would remain at [Ms B’s] parents’ house until they had lived together for 6 months. [Mr Ellaway’s] thought being, that once they had declared they were living together, it may be harder to get rid of them if he decided that he couldn’t live with [Ms B]. [Mr Ellaway] knew full well that dating someone is very different than living with them.”

(At the 16 November 2007 meeting) “I did not  inform [Ms L] that [Mr Ellaway, Ms B and her daughter] were having problems and that [Ms B’s daughter] had moved back home to her grandparents on several occasions during the 8-week period prior to his death.”
From Mrs M Ellaway’s statement dated 26 June 2008
“When [Mr Ellaway] first met [Ms B] I could see that he was happy.  He took [Ms B] on holiday in July 2006 after he had known her for 7 months but they decided to leave [Ms B’s daughter] at home with her grandparents.  As I understood it [Mr Ellaway] was trying to make it work with [Ms B’s daughter] because he loved [Ms B].

In October 2006, [Mr Ellaway] and [Ms B] announced they wanted to get married.  They attended the … Registry Office on 24th August 2007 and the wedding was set for 19th July 2008. [Ms B and her daughter] subsequently moved into [Mr Ellaway’s] house the following day.”
(At the 16 November 2007 meeting) “[Ms L] asked me if I was aware that [Mr Ellaway] and [Ms B] were intending to get married.  I stated that a date had been set and that [Mr Ellaway] had begun putting deposits down for things such as the photographer, the reception and the DJ because some of them needed to be booked up to 18 months in advance.  I knew that [Mr Ellaway] was putting down deposits because every time I spoke to him it was one of the things that he would regularly talk about.
[Ms L] asked me who owned [Mr Ellaway’s] house.  I explained that [Mr Ellaway] was the only person on the mortgage and it was my belief that he had some sort of mortgage protection on it which hopefully would pay any outstanding balance.  She then asked me who would be getting the house.  I told her that I just did not know.  I explained that my solicitor had said that because [Ms B] had only moved in with [Mr Ellaway] 8 weeks previously it was unlikely that she would be entitled to anything as she was not considered to be a cohabite[e] but she may be entitled to something.

… I explained to [Ms L] that my husband and I were paying all the utility bills and had explained to [Ms B] that we would not be able to do this for long. 
…

[Ms L] asked me if I knew where [Ms B] was going to go.  I explained that I had spoken with [Ms B] who had stated that it was her intention to move back home to her parents where she was living before she moved in with [Mr Ellaway]”

22. The Trustee’s stage two IDRP decision was made at a board meeting on 11 July 2008. The minutes said:

“The Board considered an appeal at the second stage of the dispute resolution procedure in connection with the apportionment of a death in service lump sum and return of AVC funds. 

The Board was satisfied that it did consider all the beneficiaries before reaching its original decision. However it felt that it was appropriate to review its decision, especially considering the extensive nature of the dispute submission. 
…
After due consideration of the complaint, the Board came to the conclusion that no change should be made to its original decision and asked the Secretary to respond as soon as possible.”  

23. The Applicants were informed by letter on the same day, without further explanation beyond that their submissions had been considered and the decision revisited. 
Summary of the Applicants’ position

24. Ms L did not tell them of the true purpose of her meetings with them. 

25. Ms L could not have informed the Trustee that Ms B had only lived with Mr Ellaway for eight weeks.

26. There has never been any documentary or oral evidence of Ms B’s financial dependency upon Mr Ellaway.

27. Ms B does not fall within any “Named Class” of beneficiary as she was not a spouse or financially dependant upon Mr Ellaway.

28. The Applicants say that, as close members of his family, they were partially financially dependant upon Mr Ellaway as he had helped to fund their occasional, day-to-day, living expenses.  

29. Ms L failed to appreciate their partial dependency, so the information that she passed onto the Trustee at the meetings would have been incomplete. This means that the Trustee would not have treated them as potential beneficiaries which resulted in its awarding the entire death-in-service lump sum to Ms B. 

Summary of the Trustee’s position
30. The Trustee’s position before the complaint reached my office is described above.

31. When notified of the complaint to my office the Trustee provided copies of earlier correspondence, which is also described (as far as is necessary) above.  The Trustee did not add any further submissions at that stage.

32. During the investigation, the Trustee (or The Pensions Department on its behalf) offered some additional explanation.  
· Many of the members of the Trustee board would have been aware of the matter before the meeting of 9 November 2007.
· The Trustee board would have relied on Ms L’s report and their own individual involvement in events following Mr Ellaway’s death (some would have been helpful in information gathering and would have been present at the funeral representing the Mr Ellaway’s union and the company.

· The Trustee board understands that its duty is to reach a decision after taking into account all relevant information and potential beneficiaries. It does this in part by insisting upon a personal presentation, which it considers is a far more superior procedure than simple replying upon a paper report. Decisions by the Trustees are not made lightly or quickly, they are arrived at following a lengthy information gathering process where IBC are better placed to assist, since the Trustee board is composed of half member representatives and half IBC personnel. Thus the Trustees’ personal involvement in the decision-making process should not be overlooked. 

33. In answer to a direct question from my office as to why Ms B was considered to be in the “Named Class” of beneficiaries the Trustee said that the board considered she qualified as person who was “wholly or in part financially dependant on the Member or towards whose maintenance and support whether wholly or in part the Member has been contributing prior to his death”.  I was asked to note that Mr Ellaway had been providing a home for Ms B and her daughter and was paying all the household bills.  Ms B therefore was dependent upon Mr Ellaway under Rule 7(A)(4)(i)(d).

34. Later in the investigation, much more extensive submissions were made on the Trustee’s behalf.  They are summarised relatively briefly below.  I have of course taken them into account in full in reaching my determination. 
The decision itself

35. In summarising the facts the Trustee notes a number of matters not previously identified, including that:

· Mr Ellaway’s estate had a value of less than £153,000 ( as derived from the Grant of Probate referred to in paragraph 19);

· Ms B’s salary as a teaching assistant would have been modest by comparison to Mr Ellaway’s (under £14,000 a year compared to £22,825).
36. The Trustee says that any faults earlier in the process would have been cured by the reconsideration at the second stage of the IDRP on 11 July 2008.   The Trustee had before it all of the information the Applicants wished to give.  It knew that Mr Ellaway was paying the bills of the house in which Ms B was living and that she would have had to return to her parents (so was dependant on either them or him for a roof over her head.  Ms B was Mr Ellaway’s common law wife (despite the statements by Mr P Ellaway.)
37. On the matter of Ms B’s dependency the Trustee says that by the 11 July 2008 meeting, if not before, there was sufficient evidence to conclude that Ms B was at latest in part dependent on Mr Ellaway:  In summary:

· Ms L had established that the mortgage was paid by Mr Ellaway and he paid all the household bills (which is consistent with Mr P Ellaway’s  later statement about Mr Ellaway not letting Ms B pay any bills);
· on Mr Ellaway’s death the family continued to pay the utility bills in recognition of Ms B’s reliance on Mr Ellaway’s financial support in that regard;
· Mr Ellaway had made payments in relation to the wedding (and Ms L had seen associated receipts).
38. The Trustee also says that Ms B was Mr Ellaway’s common law wife and hence within the definition of “spouse” for the purpose of Rule 7A(4). The Trustee points to relevant case law in support. 
39. The Trustee submits that it was not necessary to identify specifically which particular category Ms B fell into (that is, whether the Trustee regarded Ms B as dependent or as a common law wife).  The Trustee could decide to make the payment to Ms B as long as she was within the named class of beneficiaries.
40. In summary the Trustee says the decision to pay the full sum to Ms B was justified on these grounds:
· Ms B was the woman that Mr Ellaway intended to marry;

· her income was modest;

· there would be no widow’s pension;

· the estate passed to Mr Ellaway’s parents “which balanced and extinguished the[ir] moral claims … on the lump sum death benefit when balanced against those of [Ms B].”
The way the decision was communicated
41. As to the Applicants’ complaints about the way that the decision was communicated, the Trustee says that there is no obligation in law generally, or under pension disclosure regulations, to inform the Applicants as members of the named class of beneficiaries but with no interest in the trust fund.  (For the definition of what constitutes an interest I am referred to a judgment of the House of Lords in a tax case (Gartside v IRC [1968] AC 553.)  Complying with the law cannot, the Trustee says, be maladministration.
42. The Trustee also says that in fact the Applicants were told very soon after the decision was made.  It was made on 5 December 2007 and Ms L Ellaway was told in a telephone call on 14 December.  Steps were taken to give further information at a meeting after that.  And the retaken decision on 11 July was communicated on the same day.
Giving reasons
43. The Trustee says there is no obligation to give reasons for its decision.  It makes extensive reference to case law including some particularly familiar cases - Re Londonderry’s Settlement [1964] 3 All ER 855 and Wilson v Law Debenture Trust Corporation plc [1995] 2 All ER 337.
Natural justice and jurisdiction
44. In the Trustee’s opinion a direction to retake the decision could result in an outcome that is contrary to natural justice.  
45. First the Trustee points to the proviso to Rule 7A(3)(i) which says that if the power to exercise the discretionary power within two years, then the benefit (or any unpaid part) must be paid to the deceased’s legal personal representatives.  It says a direction to make the decision again means in effect that the original decision was not made, so the lump sum must be paid to the legal personal representatives.

46. In addition, if the decision is to be retaken, the payment to Ms B must have been made in breach of trust.  The Trustee would have a duty to recover it (subject to any defence that she might have).  Ms B is not a party to the complaint and has not made representations.  On the principles identified in Edge and Others v The Pensions Ombudsman and Another [1999] PLR 215, I do not have jurisdiction to determine a complaint that has potential detrimental consequences for a non party.
The need for an amendment to the rules
47. The Trustee suggests that if I were to decide that the decision should be remade then a direction to do so should be subject to an amendment first being made to the rules, using the normal amendment power, to extend the two year period so as to prevent the payment from having to go to the legal personal representatives. (It is proposed that the amendment itself would be conditional on the Applicants entering into any necessary agreements).
Conclusions

Natural justice and jurisdiction
48. I deal first with the issues of jurisdiction and potential consequence raised by the Trustee and described (in brief) above. Either could render inappropriate any consideration of the merits of the complaint.
49. First it is worth remarking that this is but one of many complaints that have been dealt with by successive holders of the post of Pensions Ombudsman where it has been alleged that death benefits have been improperly distributed. (Some have succeeded, many have not).  The points made are not new.  The issues have been present behind each related determination whether expressly dealt with or not.  Of course the mere fact that such cases have been dealt with does not make it impossible that, properly approached, they should not have been.  It does, however, indicate that there is an interest (from both sides of such disputes) in having these matters disposed of.  They should not therefore be lightly dismissed from jurisdiction.
50. It is material that one such case was appealed to the High Court (Wild v Smith [1996] OPLR 129).  The appeal was unsuccessful (except in one detail not relevant to this case).
51. I note also, in passing, that there has been a previous case dealt with by me of the same sort, involving the same scheme and trustee (Curran 74746/1).  The direction was to reconsider – and actually the Trustee had agreed to do so before the direction was made.  No objections were raised by the Trustee at the time, though I accept that that does not create a bar to introducing new and different arguments in the present case. 

52. In addition this argument sits ill with the line maintained by the Trustee that it did in fact reconsider this case at the second stage of the IDRP and that doing so cured any earlier deficiencies.  Presumably the board did not consider that there was anything preventing it from reaching a different decision then. (If it did then it cannot actually have done as it said it had – and there would as a result be no longer any possibility that earlier faults were cured at that stage.)

53. Turning to the substance of the arguments, my jurisdiction is to consider and determine a complaint and where necessary direct redress for injustice.  In this case the potential injustice to the Applicants might, in their view, be that they have not received the money, or a share of it.  In my view the potential injustice is that had the decision to pay to Ms B been made improperly their interests would not have been given sufficient consideration - and had her interest been approached in a proper manner their own might have been considered differently.  If their complaint succeeds, they may receive financial redress as a consequence of a direction to reconsider.  On one view, any financial redress could be analysed as compensation for the failure to take their interests into account adequately the first time and so not strictly the payment of lump sum benefits at all. 

54. It is true that Ms B is not and cannot be bound by this determination.  It has been the occasional practice of the Pensions Ombudsman in appropriate circumstances to seek the evidence of the person in whose favour a disputed discretion has been exercised.  That was done in the case that preceded the Wild v Smith appeal.   And the judge in Wild v Smith, Carnwath J (as he then was), noted that the actual recipient had cooperated with the investigation and was apparently aware of and accepted the potential consequence that the money would need to be repaid.  In that case there was to be no reconsideration by the trustees, because the then ombudsman directed that the benefits should be paid to the legal representatives, not to the complainant directly.  (See paragraph 93 below).  As a result the “compensation” analysis referred to above was not relevant.  Significantly, however, an argument that the Pensions Ombudsman should not have dealt with the matter at all was not raised and the parties and the judge accepted that the matter in hand was appropriate for determination.
55. It is a possible consequence of a decision that discretion has been wrongly exercised in favour of Ms B that the Trustee will decide to pursue repayment.  But it does not follow that recovery is a prerequisite to paying the sum to anybody else, or that recovery is unavoidable.  First, there is the point that a payment to some or all of the applicants would be compensation for injustice, not necessarily the payment of the lump sum benefit.  Second, in deciding whether to pursue repayment the Trustee is able to take into account the justice of the situation balancing the interests of the trust fund as a whole against the interests of Ms B.  And, as the Trustee says, Ms B may have a defence in law against recovery.  She would certainly be entitled to bring a complaint to me and would have a full opportunity to make representations then - albeit not on the particular question of whether the discretion was correctly exercised in the first place.

56. (I have, in this case, decided that it is not necessary to seek evidence from Ms B about the exercise of discretion in her favour.  I am only concerned with whether the Trustee made a decision that it could properly have made on the evidence before it at the time.  The Trustee has told me what it took into account.  New evidence of Ms B’s dependency on Mr Ellaway and/or their relationship would not be material.)
57. So I do not think there is a direct link from any direction I might make to a detrimental consequence for Ms B.  
58. In Edge the direction involved reassessing the apportionment of surplus as between different groups of members.  The amounts of money involved and the numbers of people in competing classes would have made it inevitable that a different apportionment would have significantly affected a large, unrepresented group.
59. It might be argued that the principle in this case is the same and that neither the relative size of the sum compared to the fund as a whole, nor the numbers of people detrimentally affected, is material.  But the (indirect) consequences for Ms B are in the hands of the Trustee which, in making even its ordinary everyday decisions in dealing with the trust funds, is able to take proportionate steps.  Placed in that context, applying Edge principles regardless of the particular circumstances cannot be right.  Many pensions cases involve claims on finite funds where a decision in the applicant’s favour will unavoidably, if sometimes only infinitesimally, have detrimental consequences for the other members or contributing employers.  Applying Edge without discrimination as to proportionate effect would render a large part of the Pensions Ombudsman’s jurisdiction ineffective.
60. To conclude on this point, for the reasons set out above, I do not think that the fact that a payment has already been made to Ms B means that I do not have jurisdiction (in its widest sense) to deal with this case.  

Giving reasons
61. The Trustee has commented on the duty to give reasons in response to a view that I had expressed in the course of the investigation.  I had said that the process for decision making was primarily a matter for the Trustee, but a consequence of its adopted approach is that the thought process and reasoning in this case, when challenged, have to be pieced together from recollections and limited documentation, which is not easy.
62. The authorities to which I am referred are not, for the most part, directly on the point.  In the trust law context they concern the giving of reasons (or disclosure of documents) in circumstances where a dissatisfied person is on what is often termed a “fishing expedition” – that is, where disclosure is called for in the mere hope of finding fault.  In this case the Applicants have not complained that there are documents or minutes that they have not seen. They complain that the decision itself was faulty on its own.
63. Anyway, to its credit, the Trustee has not sought to limit the Applicants’ access to the evidence that it had before it.  And it has recorded basic reasons for its conclusions and voluntarily offered brief explanation.  I do not say that it ought to have given more detailed reasons to the Applicants at the time.  (I deal with the actual reasons given later).  
64. The Trustee has also answered, as helpfully as it could, the questions that my office put to it about the information that it had and the conclusions that it reached. The Trustee has never said that the taking of oral evidence and the limited recording of decision making was designed to protect it from unwarranted fishing expeditions.  As described to me the adopted practice seems to have been related to the general informality of a relatively close working environment.
65. I accept that the absence of documented reasons does not mean that there were none, nor that I should, because of a lack of documented reasons on its own, conclude that the decision was faulty.  What I do say, though, is that where there are reasonable doubts about the approach taken, even if the decision is one that could have been reached, it is no more appropriate to infer that the decision was in fact based on a possible rationale advanced after the event than to infer that it was not soundly based.  On its own a lack of reasons is a neutral factor.
66. This case is not, in any event about giving reasons at the time the decision was made.  My earlier observations were directed at the way the decision was made and recorded.  I do not think it is necessary for me to embark on a detailed discussion of the possible advantages and disadvantages of recording reasons at the time of a decision.  But amongst the advantages would be their value as an internal control on the quality of the decision, as support for accountability and as evidence in the event of later dispute, such as this. Among the balancing disadvantages might be the potential hampering of an otherwise scrutiny-free decision making process and the peril to the confidentiality of beneficiaries.  

The decision itself
67. As I have said, I am considering whether the discretion was exercised properly at the time of the exercise.  Much of the case now put by the Trustee is to show that a decision to pay the whole of the benefit to Ms B is supportable – that it is a decision that could have been reached.  That may be so, but it does not follow that the Trustee actually made it on a proper basis.

68. To begin with a procedural matter, Ms L attended meetings, took limited notes and gave an oral report to the board.   Only two members of the Trustee board saw the notes she had made.   I am told that the decision would have been influenced by knowledge that the board members held in other capacities. The board members cannot have had any opportunity to consider the matter in advance of the first meeting.  The initial lack of evidence was recognised when Ms L was asked to obtain more.  But the result was another oral presentation, this time with no supporting papers or documentary evidence at all.

69. This was an important decision which was based on next to no supporting documentation.  I think the procedure adopted was vulnerable to error and the starting point should not be that, in the absence of reasons, the Trustee got it right.  
70. I do not need to determine whether the procedure adopted was, on its own, maladministration. But I recommend that the trustee considers its approach to decision making, with the support of its auditors if neccessary, to ensure that the risk is mitigated of not reaching the best possible decisions.
71. I now turn to the explanations given at or near the time of the decision.  The minute of the 5 December 2007 meeting recorded that there was proof of the forthcoming marriage and that the lump sum should be paid to Ms B because Mr Ellaway would have named her on a nomination form had he completed one.
72. On 2 January 2008 the first stage IDRP decision gave essentially the same reason – that Mr Ellaway would have wanted to make provision for Ms B.

73. Those would both have been explanations for preferring Ms B over other potential recipients.  But a decision to prefer Ms B could only have been properly reached if:

(a) Ms B was within the Named Class, and

(b) the Trustee had gathered adequate evidence as to Ms B’s and other likely potential recipients’ financial and other relationships with Mr Ellaway.

74. Not being Mr Ellaway’s spouse or otherwise related to him, the only basis on which Ms B could be within the Named Class was if she had been Mr Ellaway’s common-law wife under Rule 7(A)(4)(ii)(a)  or if she was financially dependent upon him under Rule 7(A)(4)(i)(d), as “any individual who is shown to the satisfaction of the Trustee to have been wholly or in part financially dependant on the Member or towards whose maintenance and support whether wholly or in part the Member has been contributing prior to his death.”  (Below I refer to this for simplicity as a requirement for dependency. However, it does not require full dependency and receiving contributions towards maintenance and support may be sufficient to bring a person within it).

75. It was not necessary to make a discrete decision as to eligibility in the sense of deciding first who all the obvious members of the Named Class were and then deciding which should receive the benefit and in what proportions.  But it was necessary to be satisfied on adequate evidence that any person that the Trustee had in mind to make the payment to was in a Named Class.

76. The Trustee now says that Ms B qualified on both grounds. She was dependent and she was also Mr Ellaway’s spouse (because she was his common law wife).

77. The way the discretion was described at around the time it was exercised suggests that after the Trustee had obtained information from Ms L the board decided that Ms B was the most worthy recipient.  The investigation into the family background and the intended marriage and the consideration that Mr Ellaway would have nominated her all suggest that the board considered the second question: was she the best recipient? but not the first: was she eligible? which it took for granted. Its conclusion on the second may well have been reasonable, but unless Ms B qualified as a potential recipient, then, however, worthy, the money could not properly have been paid to her.

78. As to dependency the only material information that the Trustee had before it at the 9 November meeting was that Ms B was a teaching assistant (from which it could perhaps infer that her earnings were lower than Mr Ellaway’s), and that Mr Ellaway was paying the mortgage and the household bills.  If also knew that this situation had subsisted for eight weeks. (That it was intended to last for longer is not relevant to Ms B’s dependency at the date of death).  The Trustee has not sought to suggest that extensive but undocumented further information was available from Ms L.
79. However, the Trustee has now suggested that the following additional facts were material:

· Mr Ellaway had paid deposits on the future wedding;

· Mr Ellaway’s mother intended to continue to pay the household bills immediately following Ms B’s death; and

· Ms B was likely to return to her parents’ home.
80. In my judgment none has a direct bearing on dependency.  The deposits did not benefit Ms B, unfortunately.  The continued payments of the bills were not explicitly made in recognition that Ms B could not pay.  And it would not be safe to draw an inference as to Ms B’s ability to provide for herself from the fact that she intended to return to her parents’ home. (Also, any inability to provide for herself would only be indirect evidence of maintenance and support from Mr Ellaway.)
81. I refer to the case of Wild v Smith referred to in paragraph 50.  The definition of “dependant” in that case was somewhat narrower than in this.  But on the matter of dependency as defined in that case, the judge said:

“The concept of "dependence" is a very familiar one in the law generally and has a long history. I was referred, for example, to a decision of the Court of Appeal in Simmonds v White Brothers [1899] 1 QB 1005. In that case, Lord Justice Romer said that the word "dependent" in the Workman's Compensation Act 1897 required that the person in question:

must be dependent in the proper sense of that term and it is not sufficient if he was merely deriving benefit from the earnings of the deceased; he must be to some extent dependent upon him for the ordinary necessaries of life having regard to his class and position in life.

Thus, the mere facts that Mrs Slack [the recipient of the death benefit] was living with the Member, and that he paid for the joint expenses, are not sufficient to establish that she was dependent on him.”

82. In this case the dependency qualification extended to Ms B if Mr Ellaway was, at the very least, contributing to part of Ms B’s maintenance and support before his death.  On the slight evidence that the Trustee had I think the most that could have been said was that it was possible that he was.  But he was paying the same household bills and mortgage that he was paying for before she moved in.  What he was providing was accommodation for Ms B and her daughter at little or no cost to him.  That may amount to a contribution to maintenance and support – but without knowing something about the other side of the financial relationship (Ms B’s actual financial position and her own contribution to the household) I do not think it can be said with certainty that Mr Ellaway was making such a contribution.  (Ms L’s note also refers to a sole bank account, which I take to mean that there was no joint account and so presumably Ms B had her own resources.) 
83. I note in passing that the extent to which Mr Ellaway supported Ms B’s daughter (mentioned in the stage 1 IDRP decision) was not relevant to the consideration of whether Ms B was a potential beneficiary.  It was Ms B’s status that needed to be determined if she was to be in the “Named Class”.  If anything, any support that Mr Ellaway gave to Ms B’s daughter would presumably have reduced the need for him to support Ms B herself.  It might have brought Ms B’s daughter into scope as a dependant, but that has never been considered.
84. In the case of dependency the Trustee had at least some relevant information before it.  However, the evidence was taken into account as being primarily relevant to whether Ms B was the person who should receive the benefit.  I do not think it was considered fully or adequately in the context of whether Ms B was in the Named Class. 
85. As to the second possible qualification for being within the Named Class, I do not think that the Trustee ever considered whether Ms B was Mr Ellaway’s common-law wife. There is no evidence that it did - and I am now told that it could have decided that she was, not that it actually did.  I find as a fact that it did not consider the matter.  Anyway, it is not evident from the facts that I have seen that Ms B could properly have been regarded as a common-law wife.  There may be further evidence that would make the matter clearer.  Whether she was a common-law wife is probably a point of fact that I could decide, but in the absence of submissions from Ms B it would not be proper to do so.  Neither is it necessary, given that the dependency question remains open.
86. So, my conclusion is that the Trustees did not reach a proper decision, on evidence, that Ms B was in  the Named Class from whom a beneficiary could be chosen. That does mean that she was not in the Named Class.  A proper decision might yet be that she was.  It certainly does not mean that, if she was in it, she was not a proper recipient of the death benefit. However, it does mean that the decision is unsafe and needs to be remade.
87. The Applicants say that some of them were, to some extent at least, dependent on Mr Ellaway.  It is, however, not necessary for the purpose of eligibility for the Trustee to decide that any of them is dependent.  They qualify as being in the Named Class through their family relationships.  Their degree of dependency would only be relevant to the extent that they are competing beneficiaries within the Named Class.  
88. It is not clear that the Trustee initially gave much thought to the Applicants as alternative beneficiaries to Ms B.  Ms L initially reported that they were not dependent on Mr Ellaway.  The Applicants gave contrary evidence (and of course strict dependency was not required anyway) which was before the Trustee board when it reviewed its decision on 11 July 2008. That might have cured any deficiencies in the original decision in the absence of having improperly included Ms B as a potential recipient.  In more recent evidence the fact that Mr Ellaway’s parents would benefit from the estate and its likely value have been cited as relevant factors in a decision to prefer Ms B.  They may well be – but the knowledge that the Trustee had at the time was limited to believing it to be likely that the parents would receive a sum as yet unknown.  (The copy of the grant of probate referred to earlier was never seen by the Trustee board and was only received at all by accident.) 

The way the decision was communicated
89. As far as notification of the decision is concerned, there were a number of potential beneficiaries, each of whom had been interviewed in connection with the exercise of discretion and would reasonably have thought there was a prospect of payment to them. Ms L met Mrs M Ellaway and her husband on 16 November.  According to Mrs Ellaway, whom I have no reason to doubt, Ms L said a decision would be forthcoming in about two weeks.  In fact the decision was not made for a little longer, but no attempt was made to communicate it at all.  The Trustee has said it assumed that the company would do this.  On 12, 13 and 14 December the information was at first withheld, then a written request was asked for, then the information was given out on the telephone.  All this took place nearly a month after the meeting (albeit only nine days after the decision was made). 
90. The case law put forward in support of the Applicants not being persons with an interest in the fund relates to a taxable interest in a trust unrelated to pensions.  I do not find that it is particularly helpful in this case.
91. Anyway, this is in my view a very clear example in which merely complying with legal obligations does not mean there is no maladministration. Whether there are relevant legal requirements or not, the Trustee should have treated the Applicants, who had recently lost a member of their family and who had been interviewed in connection with the benefit, with more sensitivity. The Trustee ought to have ensured that the decision whether or not to make a payment to each was been communicated clearly and sympathetically.  I find that the failure to do so was maladministration. 
92. It was Mrs M Ellaway who was told that she could expect to hear the outcome.  At that point only she and her husband (who is not a party to this complaint) were expecting to be considered.  In my judgment she should be modestly compensated for the distress of not being sympathetically and readily told the outcome.
The need for a rule amendment
93. In the Pensions Ombudsman determination that preceded Wild v Smith the lump sum was directed to be paid to the deceased’s legal personal representative.  The grounds were that the scheme rules provided for a lump sum undistributed after two years to go to the legal personal representatives.   A similar rule exists under the Plan.
94. That case and this one differ in several respects.  One is that the then ombudsman determined that the discretion had been exercised in a way that it could not have been.  The recipient was not eligible.  The lump sum had therefore been paid in breach of trust. It could never, as a consequence of the determination, have been payable to Mrs Slack, the person who received it.
95. I have not decided that Ms B was not eligible, merely that the decision that she was eligible was not properly made.  
96. It would be unsatisfactory if the effect of this determination were to immediately trigger a payment to the personal representatives so removing any possibility of the Trustee now making a decision that it could have made at the time.  And it would be inconsistent if the moneys were automatically payable to the estate if the Trustee decides Ms B should not have received it, but stay with her if the Trustee concludes that she is a proper and appropriate beneficiary.
97. The Trustee suggests that the former consequence is inevitable.  But I think the matter of whether it is within the Trustee’s power to remake the decision outside the two year period is more theoretical than real.  Without discussing the principle at length, trustees may make “judicious” breaches of trust (being in the interests of the members).  In this circumstance, a breach, if it is one, following a direction by me and that will not to be to anyone’s detriment (setting aside the separate matter of recovery, which is not relevant to the matter of payment outside the two years) is unobjectionable.
98. For completeness, I also note that there is a potential tax issue relating to lump sum payments made more than two years after the death of a member.  But it would not arise in this case by operation of section 241(2) of the Finance Act 2004.

Directions 

99. Within 28 days of this Determination, the Trustee shall obtain such further information as it considers necessary to establish who is in the Named Class of beneficiaries, out of the identifiable potential candidates, and on what grounds.  It shall also obtain such further information as it may need to establish who among the Named Class should have received the moneys and in what proportions.

100. In making the decision above the Trustee shall disregard the fact that the benefit has already been paid to Ms B.

101. The Trustee is to record in summary what it took into account and what its  reasons were.

102. In the event that the Trustee decides that any person other than Ms B should have received any part of the death benefit, then a sum equivalent to that part shall be paid with simple interest at the reference bank rate for the time being from 10 December 2007 (when payment was made to Ms B) to the date of payment.

103. The Trustee is to pay Mrs M Ellaway £100 as compensation for the distress of not being sympathetically informed that she was not to receive any of the benefit payable on Mr Ellaway’s death.

TONY KING 

Pensions Ombudsman 

15 February 2011 
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