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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr A Phipps

	Scheme
	Destinations Pension Fund (the Fund)

	Respondents
	Mrs DT Thompson and Mr RW Hesketh (the Trustees)


Subject

Mr Phipps complains that the Trustees delayed in paying the death benefits due from the Fund on the death of Mr G Llewellin which affected the amount ultimately paid. 

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the Trustees because: 

· The nature of the Fund’s investment meant that settling the death benefits following Mr Llewellin’s death would not be straightforward and some delay could be expected. Furthermore the Trustees can not be held responsible for fact that the properties failed to sell on the open market or for Mr Phipps’ refusal to accept a transfer in specie.   

· The limitations of the Finance Act 2004 prevented the Trustees from raising a mortgage on either of the properties. 
· The Trustees’ decision to rely on their own valuations was not unreasonable.
· The Trustees’ decision to proportion the costs incurred in the manner they have is not unreasonable in all the circumstances
DETAILED DETERMINATION

Rules

1. The Rules applicable are those adopted by a deed dated 26 June 1998. Rule 7 of the Rules deals with the distribution of death benefits and says:

“7.1      On the death of a Member, a lump sum death benefit may be paid equal to the member’s Fund or such lesser amount as the Trustees may determine.

7.2 The Trustees will pay or apply such lump sum (and any payments of the Member’s pension payable after his death under a guarantee) to or for the benefit of one or more Eligible Recipients in such proportions as they think fit within two years of the death. The Trustees may pay all or any of the lump sum to trustees of another trust to benefit one or more of the Eligible Recipients or may direct all or any of the lump sum to be held by themselves or other trustees on such trusts, including discretionary trusts, and with such powers and provisions, including maintenance, advancement, accumulation, selection and variation, for the benefit of one or more of the Eligible Recipients as the trustees think fit…   

2. The definition of “Eligible Recipients” is:

“in relation to a person are on the basis of reasonable enquiries made by the Trustees his Spouse, his grandparents, such grandparents’ descendants, such descendants’ Spouses, his Dependants, persons interested in his estate and persons whom he has nominated to the Trustees in writing.”

3. The definition of “Member’s Fund” is:

“…means that part of the assets of the Scheme which is for the time being certified by the Trustees (having taken Actuarial Advice) as being attributable to him and for this purpose, and subject to any adjustment the Trustees consider appropriate…”  

Material Facts

4. Mr G Llewellin and Mrs Thompson were the full time executive directors and equal shareholders of Destinations Passenger Transport Consultants Limited (the Company) until Mr Llewellin died on 10 January 2009. 

5. On 3 December 1997, the Company established the Fund, a small self administered scheme. Mrs Thompson and Mr Llewellin were the only members of the Fund and were the trustees of the Fund along with Mr Hesketh, the professional trustee. 

6. On the same day as the Fund was established Mr Llewellin completed an expression of wish form that said that in the event of his death he would like any death benefits arising from the Fund to be distributed “As per Will”.   

7. All contributions made to the Fund by the Company in respect of Mrs Thompson and Mr Llewellin was of an equal amount. In 2008, Mrs Thompson and Mr Llewellin transferred pension benefits from other arrangements into the Fund and this resulted in 50.669% of the overall share of the Fund being attributable to Mr Llewellin and 49.441% attributable to Mrs Thompson.

8. Mr Llewellin’s last Will was made on 14 July 2004. It provided that Mrs Thompson would receive 23% of Mr Llewellin’s shares in the Company.  The residual estate was to be divided equally between Mr Llewellin’s five nieces and nephews, one of whom is Mr Phipps. Mr Llewellin’s brother (RL) was appointed as executor and trustee of Mr Llewellin’s estate.   

9. At the time of Mr Llewellin’s death, on 10 January 2009, the assets of the Fund consisted of two commercial properties and a modest amount of cash. One property was at Jill Lane, Sambourne (Jill Lane) and the second property was at Temple Court, Coleshill (Temple Court). Temple Court was occupied by the Company who paid a commercial rate of rent to the Trustees. Jill Lane, which had been purchased by way of a loan taken out by the Trustees and Mr Llewellin, was unoccupied and had been marketed for sale since it was purchased.   

10. On 29 January 2009, RL’s solicitor wrote to the Trustees asking for details of the amount payable from the Fund following Mr Llewellin’s death, whether the death benefit formed a part of Mr Llewellin’s estate and what proposals were in hand for making settlement to the estate. A copy of Mr Llewellin’s death certificate was enclosed with the letter. 

11. On 3 February 2009, Mrs Thompson requested valuations of the properties from a firm of commercial property consultants. Jill Lane was valued at £240,000 and Temple Court at £275,000.         

12. On 11 February 2009, RL attended a meeting at Temple Court with the Trustees. The notes of the meeting can be summarised as follows:  
· The Trustees advised RL that as Mr Llewellin’s share of the Fund was “uncrystallised” it could be paid out tax free, at the discretion of the Trustees within two years of Mr Llewellin’s death.

· The Fund was valued at approximately £500k comprising the two properties, cash of approximately £20k less a loan of £40k which was being repaid quarterly with the final instalment due in December 2010.

· Mr Llewellin’s share of the Fund was 50.66%, the remainder being attributable to Mrs Thompson.

· The Trustees had received £250k, being the proceeds of a life assurance policy on Mr Llewellin’s life, which was on deposit at the bank.

· Mr Llewellin had signed a Nomination of Beneficiaries Form whereby he had requested that in the event of his death the Trustees consider making any arising payments from the Fund in accordance with the terms of his Will.   
· The Trustees were aware of the contents of Mr Llewellin’s Will. The Trustees would require confirmation of probate being granted before distributing any death benefits. 
· The Trustees said that given the economic climate it may take some time for both properties to be disposed of in order to settle the death benefits. Jill Lane was already being offered for Rent but the Agent would now be instructed to change this to For Sale. Temple Court would be marketed accordingly. 
· RL asked what would happen if neither of the properties were sold within two years and was advised that the situation would be monitored and that it would be possible to transfer property “in specie” with an appropriate cash adjustment.

· RL asked what would happen if Mr Llewellin’s former wife felt she was entitled to some or all of the benefit. The Trustees advised RL that the Death Benefits were payable entirely at the Trustees’ discretion and they were minded to follow Mr Llewellin’s wishes. 
13. Mrs Thompson instructed the agents to market both properties for sale in the third week of February 2009.

14. On 6 March 2009, Mr Phipps telephoned Mr Hesketh and asked for a valuation of the Fund. Mr Hesketh informed Mr Phipps that the fund was approximately £500,000 and that Mr Llewellin’s share was slightly more than 50%. Mr Phipps was also told that payment of the death benefits from the Fund was discretionary and that the Trustees were aware of Mr Llewellin’s wishes and would deal with the benefits as soon as possible. Mr Phipps said that he and RL had commissioned valuations for the properties and he would send these to the Trustees. 

15. The valuations commissioned by RL and Mr Phipps were dated 10 January 2009.  Jill Lane was valued at £250,000 and Temple Court at £320,000. 
16. On 20 March 2009, RL and Mr Phipps both telephoned Mr  Hesketh and said that the Trustees were wrong in waiting for probate to be granted and asked that the proceeds of the life policy be distributed immediately. Mr Hesketh said that the Trustees had obtained legal advice on  this point and asked that he be provided with a certified copy of Mr Llewellin’s Will once probate was granted.  During his telephone conversation with Mr Hesketh, Mr Phipps suggested that the property valuations commissioned by the Trustees were “mere letters” and not genuine valuations. 
17. On 27 March 2009, the surveyor commissioned by the Trustees informed the Trustees that there was an error in the valuation provided on 3 February 2009 for Temple Court which should have been valued at £295,000. 

18. On 31 March 2009, the Trustees wrote to Mr Phipps enclosing a cheque for £50,045.84 which was his share of the proceeds of the life policy. The letter said:
“This is an interim distribution, & a similar amount has been sent to the other four beneficiaries named in the Will…

The Trustees wish to settle the remaining death benefit balance, as soon as practicable within two years of the date of your Uncle’s death. The timing of such settlement cannot be determined at the present moment, as currently the assets of the “Pension Fund” are in the main invested in commercial properties, rather than in monetary liquid form. The Trustees will write to you again in due course, as matters progress.”
19. On 18 May 2009, RL phoned the Trustees asking what “Plan B” was if the properties were not sold. The Trustees confirmed that there was no definitive “Plan B” as they were hopeful for property sales in the next few months.
20. On 26 May 2009, the Trustees sent RL a Statement of Net Assets as at 10 January 2009. However, following the discovery of an error a revised Statement of Net Assets was sent to RL on 5 June 2009. The revised Statement indicated that at 10 January 2009 the gross assets of the Fund amounted to £554,946.97 which included the properties at £535,000 plus cash at the bank of £19,946.97. After deduction of the Fund’s liabilities, which amounted to £45,828.27, the net assets of the Fund amounted to £509,118.70. Assuming the Fund’s liabilities are split equally between Mr Llewellin and Mrs Thompson the Fund attributable to Mr Llewellin was therefore in the region of £257,000.
21. RL telephoned Mr Hesketh on 6 June 2009 confirming receipt of the Net Statement of Assets and asked why the Trustees had not used the valuations provided by himself and Mr Phipps. Mr Hesketh informed RL that it was the value at the date of payment which would be used to determine the amount paid. 
22. On 13 July 2009, the agents marketing the Temple Court property wrote to Mrs Thompson confirming details of the viewings that had been undertaken.

23. On 24 August 2009, RL sent an email to the Trustees suggesting that the Trustees make an in-specie transfer of Temple Court to Mr Phipps and the other beneficiaries.  
24. The Trustees responded on 25 August 2009 as follows:
“As we have previously discussed, a transfer “in specie” to settle Greg’s death benefit, is certainly an option to consider in due course.
At the present time the rent being received for the Coleshill [Temple Court] property is required to pay the on-going costs of the Jill Lane property i.e. service/maintenance costs & also repayment of the Loan Capital/Interest on the monies borrowed to acquire the property.”
25. On 1 September 2009, Mr Phipps wrote to the Trustees raising a number of issues in connection with payment of the remaining death benefits under the Fund.  The letter can be summarised as follows:
· The Trustees did not understand their obligations as regards the Fund;

· The Trustees had not requested a copy of the Will;

· The property valuations commissioned by the Trustees were inadequate and the valuation for Temple Court was considerably lower than the valuation he and RL had commissioned;
· The Trustees were under a legal obligation to distribute any death benefits arising from the Fund. It is for the Trustees to ensure that they have sufficient liquidity to achieve this within the two year rule. If the Trustees cannot achieve sufficient liquidity then it is for the Trustees to notify the beneficiaries of this and propose an alternative way forward  - for example an “in specie” transfer;

· The Trustees should have mortgaged either or both of the properties as a solution to the liquidity issue;

· The Trustees marketed Temple Court on the basis of letting rather than selling which will not improve the liquidity of the Fund;

· The offer to transfer the Temple Court property to the beneficiaries was rejected to quickly. The reasoning that the rent is necessary to service the loan was erroneous and indicated that the Fund was being run in the sole interest of Mrs Thompson. 

· There would be adverse tax implications on the beneficiaries if the death benefits were not distributed within two years.

26. The Trustees responded on 10 September 2009 confirming that the death benefits were discretionary and they were working closely with their legal advisers to ensure they fulfilled their trust law obligations. As regards the properties the letter said:   
”The marketing of both properties has to date, been undertaken in the manner as advised by the respective agents. The agents were informed at the outset that the Trustees would prefer to sell outright (rather than let) either of the properties. The agents were made aware that although there was a deadline of 10 January 2011 to be met (& the reason for that), the Trustees wished to deal with the matter of settling Greg’s Death Benefit as soon as possible. Both properties have been marketed as “For Let or Sale” from day one, as was suggested by both agents involved. The Trustees were informed that in the prevailing economic climate, this would be the prudent approach on account of the majority of potential purchasers being currently unable to secure mortgages (& were therefore seeking to rent but with an option to purchase written into the lease), plus it would help secure a greater number of viewings…

The Trustees have always been aware that it is entirely at their discretion whom, and in what form, the Death Benefit may be settled.  However, in order to co-operate, Diane and I met with [RL] on the 11th February 2009, and we discussed the proposed marketing of both properties on a “For Sale or Let” basis. At that juncture (nor subsequently, as far as I am aware) did he disagree with that strategy. Also, at that meeting, the possibility of settling the Death Benefit by way of a transfer in specie was suggested by Robert, & we informed him it was a possibility in due course, if a sale was not completed within two years of 10th January 2009. He said that he would discuss that with his nieces and nephews…Following that meeting, [RL] informed Diane that a transfer in specie would not be acceptable to the Eligible Recipients.

With regards to the viewings of the Coleshill property, I believe [RL] is in receipt of GR Darby’s report dated 13 July 2009. I understand there was a further viewing on Thursday 3rd September and the agent is still awaiting a response from the interested party.

The Trustees may well consider mortgaging the properties (to raise liquid funds) to settle Greg’s Death Benefit, in due course. However, this will be dependent upon not only meeting the criteria required by potential lenders, but also ensuring that the Trustee borrowings do not exceed the borrowing maximum limit as stipulated by HMRC (i.e. maximum of 50% of Fund value, including the existing loan…

The Trustees have made it clear (to both [RL] and yourself) since Greg’s death that they would prefer to settle the remaining Death Benefit in “cash”, & as soon as possible, hence their endeavours to sell either/or both properties. If a sale(s) is not feasible within the “two year” period ending 10th January 2011, the Trustees will consider in good time, other options including that of obtaining a commercial mortgage, or transfer of property “in specie” jointly into the ownership of the “Eligible Recipients” or, to a separate trust established specifically for that purpose.”
27. Between 21 and 30 September 2009, RL rang the Trustees several times. On the first occasion he asked if he could ask “his agent” to sell Temple Court.  In the second conversation RL suggested that “his agent” should act jointly with the agent currently marketing Temple Court. It is recorded that he also said that he had spent £3,000 on legal advice to date and that he threatened to report the Trustees to the “Pensions Arbitrator”.  In the third phone call RL asked for a response to his proposal for joint agency. The fourth phone call was to advise the Trustees he was faxing a copy of “his agents’” letter about joint agency. The final call was to chase a response from the Trustees.   
28. The Trustees responded to RL on 29 September 2009. In their letter the Trustees pointed out that the assets of the Fund are legally owned by them and it is for the Trustees to sell the assets. The letter also rejected the proposal for a joint agency on the grounds that the existing agent had introduced a number of potential buyers and whilst no offers had been received, in the opinion of the Trustees, they were well placed to continue to market the property. 
29. On 4 October 2009, RL sent an email to the Trustees offering to purchase Temple Court for a sum of £275,000. The Trustees responded on 6 October 2009 confirming that they would consider the offer.

30. On 15 October 2009, RL emailed the Trustees chasing for a response to the offer made on 4 October 2009.
31. The Trustees responded to RL on 23 October 2009 and said that they would seriously consider an offer to purchase either of the properties but further negotiation/offers should be made via the agents who were marketing the properties. 
32. RL responded on 29 October 2009 saying that he was reluctant to make an offer through the agent as they had had no input with the sale of the property as far as the beneficiaries are concerned. The Trustees confirmed, on 1 November 2009, that the formally appointed agent would have to be paid in any event and to ensure there was no misunderstanding between the parties any offer must be negotiated via the agent. 
33. On 11 November 2009, the agents appointed to market Temple Court contacted the Trustees by email and said that RL was prepared to offer £275,000 for the property however his offer was subject to the Company’s continued occupation under the terms of the existing lease and the matter must be completed by the middle of January 2010.  
34. The Trustees declined RL’s offer on the grounds that disposing of Temple Court as an investment would leave the Fund without a source of income to cover the expenditure on the Jill Lane property and the timescale did not allow sufficient time to resolve the situation.

35. On 26 November 2009, RL raised several complaints with the Trustees about the sale of the properties and the distribution of Mr Llewellin’s share of the Fund. 
36. The Trustees responded on 11 December 2009 and addressed the various issues RL had raised. The letter concluded that the Jill Lane property could be sold or transferred “in specie” to Mr Phipps and the other beneficiaries without delay or  Temple Court could be sold, or transferred in specie, with vacant possession, at a date amicably agreed by the parties involved. However, in the meantime the Trustees required the rental income from Temple Court to finance the ongoing running costs and loan capital/interest repayments in relation to the Jill Lane.
37. On 4 March 2010, the agent marketing Temple Court wrote to the Trustees to confirm that an offer of £282,500 had been made and agreed for Temple Court. The letter confirmed that completion of the sale would be the end of August 2010 at the latest.

38. On 19 March 2010, Mr Phipps wrote to the Trustees suggesting that the Trustees had no intention of settling the death benefits until after the two year time limit had expired. In his letter Mr Phipps also asked the Trustees to transfer the Temple Court property to the beneficiaries of Mr Llewellin’s Will, to confirm that the Company would honour the existing tenancy agreement until it expired in 2013  and provide compensation for lost rental income that the beneficiaries would have received had the matter been settled sooner.  
39. On 16 April 2010, the Trustees wrote to RL and said:
“If you recall, we have previously requested that all correspondence to the Trustees of the Scheme, should be sent by yourself in your capacity as Personal representative…
It appears from Adrian’s letter that an urgent settlement is required, & we suggest that this could be achieved by transferring the Jill Lane property (“in specie”) to the Eligible Recipients along with a cash sum. If you want us to start this procedure please let us know in writing.”

40. On 9 May 2010, Mr Phipps sent an email to the Trustees and said that he and the other beneficiaries were prepared to consider an “in specie” transfer of the property at Jill Lane and would like to meet with the marketing agent.     
41. On 16 May 2010, Mr Phipps wrote to the Trustees and said that having visited the Jill Lane property he considered the property would be valued at £225,000 and the agent who had valued the property at Temple Court believed the valuation of £320,000 was still appropriate. Mr Phipps said that as the loan of £40,000 should by then have been repaid 50.66% of the current fund value would amount to £278,300 (or the Jill Lane property plus £53,300). However, he said that as it could take some time to sell the Jill Lane property, during which time the beneficiaries would not benefit from the rental income from Temple Court and maintenance costs would be incurred, a fair offer would be the Jill Lane property plus £65,000.       
42. On 17 May 2010, the marketing agent for the Temple Court property informed the Trustees that the buyer for that property had decided not to proceed. 
43. On 21 May 2010, the Trustees responded to Mr Phipps’ letter of 16 May 2010 and said that whilst they agreed that a valuation of £225,000 seemed appropriate for the Jill Lane property they believed that the Temple Court property valuation was too high at £325,000 and they intended to obtain independent valuations for both properties. 
44. Mr Phipps responded to the Trustees on 30 May 2010 and said that he and the other beneficiaries would not accept an offer to take the Jill Lane property that valued the Temple Court property in the region of £285,000. Instead, Mr Phipps suggested that based on valuations of £225,000 for Jill lane and £285,000 for Temple Court he and the other beneficiaries would accept an “in specie” transfer of the Temple Court property in exchange for a sum of £27,000 with the proviso that the Company honoured the existing lease on Temple Court. 
45. On 14 June 2010, the Trustees wrote to Mr Phipps setting out the process they needed to go through to comply with their trust law obligations. The letter concluded:

“Before the trustees transfer one of the properties, they will obtain independent valuations of both properties to ensure that the value of the property they transfer is appropriate in comparison to the size of the death benefit. 
The reason we have set out above the trust law duties of the trustees is because the trustees are not in a position to negotiate with you regarding which benefits you and your cousins receive, in what form those benefits are paid, or to whom those benefits are paid. The trustees have a discretion to exercise which must be exercised in accordance with their obligations as set out above.

The trustees are minded to transfer the Jill Lane property and some cash into a trust structure and pay the death benefit to you and your cousins. The scheme trustees would be the trustees of the trust. Before the trustees can make their final decision, they will obtain advice from their solicitor. The trustees will also need to meet to ensure they have properly considered every beneficiary who may fall under the definition of “Eligible Recipients” in the Rules. The trustees are minded to start the process of transferring the assets and setting up the trust structure in September 2010.”

46. Mr Phipps responded on 27 June 2010 querying the suggestion that the Jill Lane property should be transferred to a trust and suggested that the Trustees transfer the assets directly to him and his cousins. The letter advised that he would be instructing further valuations of both properties. The Trustees responded on 12 July 2010 and said that Mr Llewellin’s wishes had been acknowledged and would be taken into consideration when exercising their discretion.
47. On 20 July 2010, Mr Phipps sent an email to Mrs Thompson setting out various allegations against her in connection with her duties as a trustee. The Trustees responded the next day and said that any future correspondence would be dealt with by their solicitors and asked Mr Phipps to provide the details for his solicitors.   
48. Mr Phipps was asked to provide his solicitors details again on 4 August and 6 September 2010.

49. On 16 September 2010, Mr Phipps’ solicitor wrote to the Trustees and said that they did not consider payment of the death benefits into a trust was appropriate and asked the Trustees to confirm the current position. 

50. The Trustees’ solicitors responded to Mr Phipps’ solicitor on 5 October 2010 and said that currently there was not enough cash in the Fund to pay the lump sum death benefit and it may therefore be necessary to transfer a property in specie. The letter advised that the Trustees had received two offers for the properties both of which were below market value and in another case a buyer decided not to proceed. The Trustees also said they could be liable for VAT based on the market value of the property. The letter concluded that the Trustees’ intended to exercise their discretion and pay the death benefits within two years of Mr Llewellin’s death, however, they required confirmation of whether Mr Phipps and the other beneficiaries would indemnify the Trustees in respect of the VAT liability.   
51. Mr Phipps’ solicitor acknowledged the letter of 5 October 2010 on 8 November 2010 and requested copies of the property valuations obtained by the Trustees. The letter said “This is important because, of course, these two Valuations will be used as a basis for any proposed transfer of assets to my clients.”
52. Mr Phipps’ solicitor wrote to the Trustees’ solicitor again on 19 November 2010 saying that it was now crucial that Mr Phipps had sight of current independent valuations for both properties. The letter suggested that the Trustees should arrange a mortgage on the Temple Court property and confirmed that Mr Phipps and the other beneficiaries were not prepared to indemnify any potential VAT liability. 
53. On 26 November 2010, the Trustees’ solicitor wrote to Mr Phipps’ solicitor setting out their final proposal for an in specie transfer of the Jill Lane property. On the grounds that HMRC had confirmed that if Mr Phipps and the other beneficiaries paid £1 consideration for the in specie transfer then VAT would only be payable on that amount the Trustees proposed to transfer the property directly to Mr Phipps and the other beneficiaries before 10 January 2011. The Trustees asked for a response to their proposal by 2 December 2010. The letter also confirmed that up to date valuations were being obtained. 

54. Mr Phipps’ solicitor responded on 29 November 2010 and said a decision would not be made until Mr Phipps had seen the up to date valuations. 
55. The properties were both valued on 30 November 2010. Jill Lane was valued at £240,000 and Temple Court was valued at £285,000.

56. There followed further correspondence in which the Trustees’ maintained their stance that it was not necessary for Mr Phipps to see up to date property valuations in order to consider their proposal.

57. On 17 December 2010, the Trustees’ solicitor wrote to Mr Phipps as follows:

“It is for the Trustees to determine the value of Mr Llewellin’s share of the Scheme under the Rules of the Scheme. The Trustees have determined that the gross value of the fund assets is £542,752. After the deduction of liabilities and expenses, Mr Llewellin’s share, which is 50.669% of the total fund, is £241,843…

The Trustees would propose to transfer to you the property at Chestnut Court, Jill Lane, Sambourne (“Property”)…

The Property is valued at £240,000 which means that there would be a small amount of cash to pay…”
58. On 22 December 2010, RL obtained further valuations for the properties. Jill Lane was valued at £225,000 and Temple Court at £285,000, 

59. At 31 December 2010 the Fund had £15,226 cash at bank. The accrued expenses amounted to £43,360 of which £30,430 was attributed to Mr Llewellin’s share of the Fund and £12,930 to Mrs Thompson’s share of the Fund.
60. Mr Phipps and the other beneficiaries accepted the transfer in specie and the Jill Lane property was transferred on 4 January 2011. In addition Mr Phipps and the other beneficiaries each received a payment of £537.60.            
Summary of Mr Phipps’ position  
61. The Trustees delayed in paying out the death benefit due from the Fund following the death of Mr Llewellin.
62. The Trustees did not attempt to raise a mortgage on either property or make any realistic attempt to sell the properties in order to pay the death benefit in cash.
63. It was always the Trustees’ intention to remain in the Temple Court property and transfer the Jill Lane property which was unoccupied, with no tenant, and therefore difficult to sell. Whilst the Jill Lane property was clearly for sale it was unlikely to sell at the overvalued price of £240,000. 
64. The fact that other properties, which were identical to Jill Lane, were being marketed within a price range of £210,000 to £215,000 and he and his cousins had marketed the property at £200,000 without receiving any offers calls into question the accuracy of the valuation of £240,000.
65. The property which was transferred was overvalued and the property retained by the Trustees was undervalued. The Trustees have refused to reveal how Mr Llewellin’s entitlement was calculated. 
66. Although he, and the other beneficiaries, initially considered taking Jill lane plus cash to settle the matter quickly after visiting the development and the general collapse in the commercial property market it became clear that these properties were unlikely to be sold quickly. Since the transfer Jill Lane has been marketed at £199,999 and an offer of £190,000 has recently been accepted. 
67. Although the Fund had a loan of £40,000 at the time of Mr Llewellin’s death taking into account the rental income received by the Fund on Temple Court in the meantime, by the time the offer of £275,000 was made and any such loan   would have been negligible. What balance remained would have been more than covered by the £275,000 sale proceeds less payment of the death benefit in cash.  
68. Based on the valuations he obtained Mr Llewellin’s share of the Fund should have been approximately £255,000.  
69. Following the refusal to accept the transfer in specie of the Jill Lane property he was disappointed to be informed by the Trustees that they would seek to find other beneficiaries should he not accept their terms. This was an extremely unprofessional attempt to bully him, and the other beneficiaries into submission.
70. The request to take the Temple Court property in return for cash was ignored. It would have been reasonable for any prospective purchaser to have insisted on the existing lease being honoured. The Trustees were not asked to undertake any additional obligations other than those they had already undertaken.
71. He, and the other beneficiaries, only allowed the transfer of the Jill Lane property to avoid the potential tax liability which should have fallen on the Fund and not the beneficiaries. Global economic events rendered the Jill Lane property a millstone around the Fund’s neck which the Trustees were keen to pass on to the beneficiaries.   
72. It is inconceivable how the bulk of the costs for the Trustees’ legal advisers and for Mr Hesketh, in his role as professional trustee, could be attributed to Mr Llewellin’s share of the Fund. Given that a professional trustee was employed it should not have been necessary to make such huge payments to a solicitor for advice on the matter.
73. Mrs Thompson has confused her own beneficial interest in the Fund with that of her role of trustee in this matter and this conflict of interest has not been managed appropriately by the professional trustee. 
Summary of the Trustees’ position  
74. Jill Lane was transferred to Mr Phipps and the other beneficiaries within two years of Mr Llewellin’s death and additional cash was transferred to make up the shortfall. 
75. It was not possible to pay the benefit earlier:

· due to the assets of the Fund having to be sold in order to pay the benefit in cash and there being no willing purchasers who would meet the independent valuations of the properties;

· Mr Phipp’s unwillingness to take the asset in specie; 

· The Trustees having to enter into protracted correspondence with Mr Phipps and having to respond to repeated objections from Mr Phipps and RL. 

76. Although the Trustees received an offer from RL for the purchase of Temple Court the conditions attached to that offer were not acceptable.
77. A transfer in specie of either property was offered on 11 December 2009.
78. There was no obligation on the Trustees to negotiate or offer any consideration to Mr Phipps. It was entirely a matter for them as to who the benefit was paid and in what form.
79. There was no attempt by the Trustees to bully Mr Phipps. Mr Phipps suggested that he would accept a transfer in specie of Jill Lane on 16 May 2010, however, he subsequently determined on 30 May 2010 that he would not accept the proposal. The proposal then re-opened on 27 June 2010 but no progress was made. In order for the payment of the death benefit not to be subject to a 55% unauthorised payments tax charge the Trustees needed to know whether or not Mr Phipps was willing to accept the Jill Lane property by a transfer in specie. The Trustees could not force Mr Phipps to accept the Jill Lane property and since there were no other assets to pay the lump sum death benefit the Trustees would have had to consider the class of Eligible Recipients if Mr Phipps was not prepared to accept the lump sum death benefit in specie.  
80. Any unauthorised payments charge would have related solely to the lump sum death benefit payable in respect of Mr Llewellin. 

81. The correspondence was unhelpful to the Trustees who had to arrange for it to be dealt with which led to an increased workload and additional expense for the Trustees who had to exercise a relatively simple trustee discretion.    
82. The Trustees had no obligation to take into account the valuations produced by Mr Phipps. Not was there any obligation for the Trustees to disclose the value of Mrs Thompson’s share of the Fund. 
83. The Trustees believe obtaining a mortgage would not have been a reasonable exercise of their discretion since:

· There was already a loan of £40,000 owed by the Fund and Mr Llewellin’s share was in excess of 50%, if the Trustees had mortgaged the property in order to pay the death benefit then this would not have been authorised under the Finance Act 2004;

· A commercial mortgage would have required an amount of interest to have been paid. It would not have been a reasonable exercise of discretion to require Mrs Thompson’s share of the Fund to pay the interest on the mortgage to satisfy the distribution of the death benefit in respect of Mr Llewellin;

· The on-going rental income was required to service both the existing loan and the Jill Lane property running costs;
· Due to the economic climate at that time the banks were reluctant to lend monies therefore the Trustees did not pursue this option further.  
84. The valuation of £240,000 for the Jill Lane property was based on an independent professional valuation commissioned by the Trustees. The Trustees had no reason to believe that the valuation was incorrect or negligent. It was entirely reasonable for the Trustees to rely upon that valuation. 
85. The Rules enable the Trustees to deduct any costs and expenses incurred in providing Mr Llewellin’s benefits from the Fund. The Trustees acted reasonably in determining the amount of costs and expenses which should be deducted from Mr Llewellin’s share of the Fund. Any costs which the Fund would have incurred in its day to day running such as utility bills, instructions in respect of agents, or legal fees in respect of aborted transactions were split equally between Mr Llewellin’s and Mrs Thompson’s funds. Fees relating to the professional trustee and the Trustees’ legal advisers were split in a manner which was reasonable with the majority of the fees being deducted from Mr Llewellin’s share of the Fund.
86. Given the aggressive and threatening nature of Mr Phipps and RL since Mr Llewellin’s death, the Trustees considered that it was not only reasonable but necessary for them to take legal advice in these circumstances to ensure that their discretion was exercised in accordance with trust law. The Trustees are in any event required to take professional advice on technical matters of uncertainty. 
87. The amount of death benefit paid was correct. The properties were jointly valued at £525,000. In addition there was £15,226 cash at the bank. After the deduction of expenses the amount of Fund assets attributable to Mr Llewellin was £242,688.       

Conclusions

88. Mr Phipps does not disagree with the Trustees’ decision to distribute Mr Llewellin’s share of the Fund equally between himself and his four cousins. He is, however, aggrieved that the death benefit was not paid as a cash sum. He contends that it was always the Trustees’ intention to remain in the Temple Court property and transfer the Jill Lane property. Mr Phipps contends that the Trustees delayed in paying the death benefits due from the Fund on the death of his uncle which affected the amount ultimately paid. 

89. Under the rules, the Trustees have discretion over the payment of the lump sum death benefit, in deciding who should receive the death benefit, in what proportion and in what form the benefit should be paid. In exercising a discretionary power, a decision maker must ask itself the correct questions, direct itself correctly in law, take into account all relevant but no irrelevant factors, and reach a decision which is not perverse (in other words, a decision which no other decision maker, faced with the same circumstances, could reasonably come to).
Delay

90. In order to settle the benefits due on the death of Mr Llewellin, the properties had to be valued and either the Scheme’s assets had to be arranged in such a way that there were sufficient liquid funds to allow payment of the death benefit in cash or, alternatively, arrangements had to be made to settle the benefit by a transfer in specie of one or other of the properties. This meant that settling the death benefits following Mr Llewellin’s death would not be straightforward and some delay could be expected. 
91. It is a matter of fact that at the time of Mr Llewellin’s death the Fund did not have sufficient liquid assets to pay the death benefit as a cash sum. The Trustees decided to market the properties for sale with a view to liquidising sufficient assets to settle the death benefits due. Mr Llewellin died on 10 January 2009, the properties were valued on 3 February 2009 and placed on the open market in the third week of February 2009. However, although there is clear evidence from the agents that the properties were viewed by potential buyers no offers were forthcoming until March 2010 when an offer on the Temple Court property was received, and accepted, by the Trustees.  Unfortunately the potential buyer later withdrew the offer but that is not something for which the Trustees can be held responsible nor, for that matter, can they be held responsible for the poor market conditions at that time. 
92. Clearly a transfer in specie could have been achieved much sooner had Mr Phipps accepted the offers to transfer the Jill Lane property to him and his cousins the first of which was made in December 2009 and again in April and June 2010. Mr Phipps however chose not to do so.  Instead he either ignored the proposals or argued that the Trustees should transfer the Temple Court property. The Temple Court property was occupied by the Company who paid a commercial rate of rent to the Trustees which serviced an existing loan and the Jill Lane property running costs. In addition the Temple Court property had been valued for an amount in excess of the death benefit due added to which Mr Phipps’ proposal had several conditions attached to it which the Trustees felt they could not meet. In all the circumstances I see nothing wrong in the Trustees’ rejection of this proposal. Particularly as there was an alternative, and less complicated, option, albeit one that Mr Phipps did not care for.  
93. It may well have been the case that any prospective purchaser would have expected the provisions of the existing lease to have been honoured, but the fact remains that the Trustees were asked to meet this obligation and other conditions which they felt were unacceptable. Not least that the disposal of the Temple Court property would leave the Fund without a source of income to cover the expenditure on the Jill Lane property, but also that the proposed timescale was insufficient. I cannot therefore agree that the Trustees were not asked to undertake any additional obligations as Mr Phipps suggests nor that their stance was unreasonable as he infers.
94. In my judgment there was no delay on the part of the Trustees in this matter. They marketed the properties without delay, they made several proposals in an attempt to settle the death benefit when it became clear that the properties were not going to sell quickly and they responded without undue delay to numerous communications from Mr Phipps and RL. 

The obtaining of a mortgage

95. Mr Phipps submits that the Trustees did not attempt to raise a mortgage on either property. The Finance Act 2004 (the Act) provides that a scheme can borrow up to 50% of the scheme’s assets against the value of the funds for bona fide investment purposes. At the time of Mr Llewellin’s death the Fund amounted to approximately £555,000 and there was a loan owed by the Fund which was in excess of £45,000. The maximum borrowing potential available to the Trustees was therefore less than the amount required to settle Mr Llewellin’s death benefit. I see nothing wrong in the Trustees argument that there would have been no purpose in their attempting to raise a mortgage on either property because they were restricted by the limitations of the Act. 
The value of the properties

96. Mr Phipps maintains that the Trustees have ignored the valuations he and RL obtained. He says that based on those valuations Mr Llewellin’s share of the Fund would have been approximately £255,000.  I assume that figure is based on the valuations he and RL obtained shortly after Mr Llewellin’s death. However, the amount of the death benefit payable is not crystallised until the time of payment thus in effect any valuation earlier than those obtained in November and December 2010 are meaningless save to provide a loose estimate of the amount to be paid. 
97. Mr Phipps argues that the property which was transferred was overvalued and the property retained by the Trustees was undervalued in the final valuations obtained by the Trustees. That is not strictly true. The valuations commissioned by the Trustees in November 2010 and by Mr Phipps and RL in December 2010 both value the Temple Court property at £285,000 and therefore it cannot be said to be undervalued by one or other of the agents.  There was however a difference in the valuation of the Jill Lane property, which was valued at £240,000 by the Trustees’ agents and £225,000 by Mr Phipps’ agents. 
98. Conversely, Mr Phipps submits that the Jill Lane property should have been valued at £200,000. If that is so then it must surely call into question not only the Trustees valuation of £240,000, as he suggests, but also the valuation of £225,000 that he commissioned. 
99. Be that as it may, the fact remains that the payment of the death benefit is discretionary and Mr Phipps has no entitlement to the benefit, nor does he have any entitlement to dictate the amount of benefit to be paid or the form by which it is paid. That is a matter for the Trustees.  The Trustees took legal advice and having considered the matter decided to calculate the value of the Fund by reference to the valuation they had commissioned. Given that the valuations commissioned by the Trustees, remained consistent throughout the relevant period, were carried out by a qualified chartered surveyor on behalf of a firm of commercial property consultants from the area where the properties are located and are stated to have been carried out in accordance with the Royal Institution of Chartered Surveyors Valuation; I see no reason to criticise the Trustees decision to rely on their own valuations. 
Conflict of Interest

100. Mrs Thompson was a member of the Fund in her own right; she was also a trustee and a potential beneficiary upon the death of Mr Llewellin. Clearly there was a potential conflict of interest for her when she was called upon to determine the distribution of benefits on the death of her business partner.
101. However, there were two trustees, Mrs Thompson and Mr Hesketh, a professional trustee, who can be taken to have known what his responsibilities, and Mrs Thompson’s, were.  So even if there was a risk that Mrs Thompson’s thinking was tainted by irrelevant matters (and I make no finding that it was), given the special position of the professional trustee, I do not consider that the possibility of bias invalidates the decisions made by the Trustees jointly.
Costs 

102. Mr Phipps disagrees that the bulk of the costs for the Trustees’ legal advisers and for Mr Hesketh, in his role as professional trustee, were attributed to Mr Llewellin’s share of the Fund. He also submits that it should not have been necessary to make such huge payments to a solicitor for advice on the matter.
103. The rules that govern the Fund provide that the Member’s Fund is “certified by the Trustees (having taken Actuarial Advice) as being attributable to him and for this purpose, and subject to any adjustment the Trustees consider appropriate”.  The decision as to how costs were split was therefore a matter for the Trustees. 
104. The Trustees’ legal adviser’s costs amounted to £29,500, £20,000 of which was attributed to Mr Llewellin’s share of the Fund and the professional trustee costs were £12,000, £9,500 of which was attributed to Mr Llewellin. Given the protracted correspondence on the matter and the acrimonious nature of the arguments raised by Mr Phipps I will not criticise the Trustees for seeking legal advice. 
105. As to the fact that a greater proportion of the costs was attributed to Mr Llewellin’s share of the Fund it is clear that the majority of those costs were incurred in relation to the settlement of Mr Llewellin’s death benefit and but for the protracted arguments the matter clearly could have been settled much sooner. It is my judgment that the Trustees’ decision to proportion the costs in the manner they have is not unreasonable in all the circumstances.
106. For the reasons given above I do not uphold any part of Mr Phipps’ complaint.
JANE IRVINE 

Deputy Pensions Ombudsman 
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