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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr R Atkinson

	Scheme
	NHS Pension Scheme (the Scheme)

	Respondents
	NHS Business Services Authority (the Authority)




Subject

Mr Atkinson says that he should have been awarded an ill health early retirement pension under the Scheme when his contract of employment was terminated 
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because: 

· The Authority has correctly applied the rules of the Scheme.

· Appropriate medical advice has been obtained and there is no clear reason why this should not be followed.

· The Authority’s decision was not a perverse one.

DETAILED DETERMINATION

Material Facts

1. Mr Atkinson was employed as a Theatre Nurse Practitioner at Bradford Royal Infirmary until his contract of employment was terminated on 5 June 2008.

2. He collapsed on 19 January 2007 and was taken to hospital where he underwent tests in the Stroke Unit and Cardiology Department.

3. Mr Atkinson made an application for ill health early retirement benefits in March 2008 and this was considered by Atos Healthcare, medical advisers to the Scheme.

4. In considering Mr Atkinson’s application medical advice was obtained from his GP. His application was rejected by the Authority in a letter dated 21 April 2008. Atos Healthcare’s advice was:

‘All information available has been considered with regard to application for ill health retirement. He had a sudden collapse on 19.01.2007. Investigations showed a mild ventricular hypertrophy but there was good blood flow to his brain and through his neck vessels. Apart from daily Aspirin and Simvastatin he appears to be on no other medication. He has complained of excessive fatigue but there is no underlying medical condition which would prevent him from returning to his former duties as a Senior Theatre Practitioner before he is 60 (just over 7 years time). Therefore the criteria needed for ill health retirement have not been met.’

5. Mr Atkinson instigated the Scheme’s Internal Dispute Resolution Procedure (IDRP) stage one on 29 April 2008 giving a history of his condition. He said that tests had shown that he had 1st and 2nd degree heart block and left ventricular hypertrophy. He suffered from severe fatigue after minimal exercise, dizziness, and constant pain and pins and needles in his left arm, hip and leg which restricted his movements. He also suffered from constant headaches with disturbed sleep patterns leading to reduced concentration and short term memory.

6. The Authority wrote to Mr Atkinson’s GP on 15 May 2008 and a report was received on 30 July 2008 which stated:

‘…I have been seeing Mr Atkinson on a fairly regular basis since the initial episode and provided him with continuous certificates. In June 2007 he was feeling ready to discuss with work about rescheduling his duties in order to allow him a phased return. However, it was clear to himself when I saw him on 18th July 2007 that he was still not fit enough to go back to work. He was feeling frustrated with himself mainly because he tired so easily and his concentration span was very reduced. It was by that time, 6 months since the original episode, and he felt that he ought to have been making more progress than he was. We did discuss going down the psychological route to try to improve his feeling of wellbeing but he did not feel that he wanted to go down that route at that time.

By September 2007 he was still very limited from a physical point of view and his concentration and memory span was still considerably limited. He still tires easily which limits his physical ability and he still finds that his memory and concentration is poor. His sleep pattern is still rather disturbed and he gets short-lived but random sensory disturbances with no real fixed pattern. There are no plans at present for any further investigations or treatment. He remains on Aspirin and Simvastatin.

He has been in discussion with the Doctor from Occupational Health at Bradford Royal Infirmary and it was concluded that he is still not fit enough to take in the rigours of the job he was doing prior to the collapse.

I find it impossible to say whether he will ever recover sufficiently to go back to his prior occupation. Considering the slow progress he has made since January 2007 I think it would be reasonable to assume that any further progress is going to be extremely limited.’

7. The Authority issued a IDRP stage one decision letter on 20 July 2008, informing Mr Atkinson that the decision was that it was not accepted that he was permanently incapable of carrying out his duties and consequently he did not satisfy the conditions laid down in Regulation E2 of the NHS Pension Scheme Regulations 1995 (the Regulations) for an ill health retirement benefit.  

8. Mr Atkinson submitted an application under IDRP stage two on 16 February 2009. The Authority obtained further reports from Dr M Kunc (Consultant Neurologist) dated 22 October 2009, his GP dated 15 November 2009, and Dr A Wolff (Cardiology Specialist) dated 7 January 2010.

9. The Authority issued an IDRP stage two decision letter on 4 March 2010. The appeal was rejected and the advice of the medical adviser was quoted:

‘It is assessed that he cannot be accepted as being permanently incapable of efficiently discharging the duties of the NHS employment.

Dr Wolff indicates that he remains under investigation for black outs and pre-syncopal episodes. No specific cause for these symptoms has been identified to date. Dr Wolff also indicates that he has reported symptoms relating to his balance; however symptoms of this nature are unlikely to have a cardiac or circulatory cause.

Dr Kunc indicates that it has not been possible to arrive at a specific neurological diagnosis and that he has been discharged from follow up in the Neurology Services.’

Conclusions

10. In ill health cases such as this, my role is to determine whether or not those responsible for making decisions, the Authority, have applied the appropriate regulations correctly; asked the right questions; taken only into account relevant evidence and not irrelevant evidence; and that the decision reached was not perverse, that is to say the decision is one which no reasonable decision maker, faced with the same evidence, could have reached.  

11. The weight that the Authority attach to any piece of evidence in making their decision is for them to determine and they are entitled to rely on the advice they receive from Atos Healthcare; unless there is good reason why they should not, for example, a factual error in that advice.

12. The Regulations (see Appendix) provide that, to qualify for ill health early retirement, a member must on the balance of probability be permanently incapable of efficiently discharging the duties of his employment. Permanently in this context means at least until the Scheme’s normal retirement age of 60. 

13. Based on the medical evidence available, I find that the Authority could not establish, on the balance of probability, that Mr Atkinson was permanently incapable of discharging the duties of his NHS employment. A clear diagnosis is not currently available but it is open to Mr Atkinson to make an application to the Authority for the early release of his preserved pension at any point prior to his Normal Retirement Date should new medical evidence become available.  (Backdating an award with hindsight, though, is not possible.)
14. On the question of permanency, the evidence obtained indicated that there was no definite diagnosis and that it was difficult to predict how long Mr Atkinson would continue to be affected by his condition. Psychological help had been suggested by his GP, but Mr Atkinson has chosen not to go down that route.

15. The Authority had obtained medical advice and considered that when making their decision. Mr Atkinson may not agree with the Authority’s medical advisor and while the Authority is not obliged to follow the advice they receive, they would need clear reasons for not doing so. I have no reason to believe that the Authority had grounds for not accepting the advice they received.

16. The Regulations have been interpreted and applied correctly and the Authority’s decision cannot be said to be perverse. Consequently, there is no evidence of maladministration and accordingly I do not uphold the complaint against the Authority. 

TONY KING
Pensions Ombudsman 

15 March 2011 

APPENDIX

Relevant section of the NHS Pension Scheme Regulations 1995 (as amended)

E2 Early retirement pension (ill-health)

(A1)This regulation applies to a member who-

(a) retires from pensionable employment on or after 1st April 2008-

(i) who submitted Form AW33E (or such other form as the Secretary of State   

    accepted) together with supporting medical evidence if not included in the  

    form, and

(ii) that form was received by the Secretary of State before 1st April  

                2008; or

(b) returns to employment which attracts a pension in accordance with paragraph     

     (11). 

(1) A member to whom this regulation applies who retires from pensionable   

     employment because of physical or mental infirmity that makes him 

     permanently incapable of efficiently discharging the duties of that employment 

     shall be entitled to a pension under this regulation if he has at least 2 years' 

     qualifying service or qualifies for a pension under regulation E1 (normal 

     retirement pension)…

(18) For the purpose of this regulation-

                "permanently" means the period until normal benefit age;
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