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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr I Sadler (as Mr J Sadler’s legal personal representative)

	Scheme
	Reserve Forces Pension Scheme (the RFPS)

	Respondents
	Service Personnel and Veterans Agency (SPVA), an executive agency of the Ministry of Defence.
Ministry of Defence (MoD).


Subject

Mr Sadler’s complaint against the SPVA and MoD centres on the payment of the death benefits from the RFPS in respect of his son, Mr J Sadler.  In particular, he says that a perverse decision was reached when they decided that one of his son’s girlfriends was entitled to the lump sum death benefits.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the SPVA and the MoD because the SPVA has misinterpreted the RFPS Regulations 2005 and should have made the payment to Mr J Sadler’s legal personal representatives. 

DETAILED DETERMINATION

The RFPS’s Regulations 
1. The Reserve Forces Pension Scheme Regulations 2005 say,

“PART E
DEATH BENEFITS

E.1
Surviving spouses’ and civil partners’ pensions
(1)
If an active member, a deferred member or a pensioner member dies leaving a surviving spouse or civil partner, the surviving spouse or civil partner is entitled to a pension for life. 
(2)
Paragraph (1) does not apply if the member was an active member or deferred member who was not entitled to count at least two years’ qualifying service in total under the Scheme on the date of his death, unless he was formerly entitled to rights under a personal pension scheme or a retirement annuity contract in respect of which a transfer value payment has been accepted by the Scheme under Part F (transfers). 

…

E.2
Other adult dependants’ pensions

(1)
If an active member, a deferred member or a pensioner member dies leaving a surviving adult dependant and no surviving spouse or civil partner, the Secretary of State may award the surviving adult dependant a pension for life.
(2)
Paragraph (1) does not apply if the member was an active member or deferred member who was not entitled to count at least two years’ qualifying service in total under the Scheme on the date of his death, unless he was formerly entitled to rights under a personal pension scheme or a retirement annuity in respect of which a transfer value payment has been accepted by the Scheme under Part F (transfers).

(3)
A person is a surviving adult dependant in relation to a member for the purposes of this rule if the person satisfies the Secretary of State that at the time of the member’s death–

(a)
the person and the member were cohabiting as partners in an exclusive and substantial relationship,

(b)
the person and the member were not prevented from marrying (or would not have been so prevented apart from both being of the same sex), and

(c)
either the person was financially dependent on the member or the person and the member were financially interdependent”.

“Lump sum death benefits
E15
Death of a member: lump sum benefit

(1)
If a member dies before reaching the age of 75, the Secretary of State may pay a lump sum to any of the following–

(a)
the person or persons nominated by the member in accordance with rule E.21,

(b)
any person who is entitled to a pension under E.1 or to whom a pension may be awarded under rule E.2, or
[(c)
]
the member’s personal representatives.

…

(4)
Any lump sum that is paid under this rule must be paid before the end of the period of two years beginning with the day on which the member died”.

Material Facts
2. Mr J Sadler was born in 1986.  From 17 October 2004 Mr Sadler enlisted in the Territorial Army.  In May 2007 he volunteered for mobilised service and joined the RFPS at that time.  On 1 October 2007 he was deployed to Afghanistan.  He was killed in action on 4 December 2007.

3. Mr J Sadler had not made a nomination of the kind referred to in rule E.15(1)(a).  However, he had completed a Will shortly before his death naming Mr I Sadler as the sole beneficiary.  Mr I Sadler was also the executor of the Will.

4. This complaint concerns the payment of the lump sum on Mr J Sadler’s death.  It has been paid to Ms C who had been his girlfriend.  The decision as to the destination of the payment was made by SPVA acting on the Secretary of State’s behalf.
5. The basis for the payment was that Ms C was a surviving adult dependant in terms of rule E.2(3) and so eligible to receive it under rule E.15(1)(b).
6. Ms C did not receive a pension under E.2(1) because Mr J Sadler had not completed the required membership period under E.2(2).
7. To put it briefly, Mr I Sadler has argued that Ms C did not qualify as a surviving adult dependent on the facts.  He also says that, as Mr J Sadler completed a will naming him as beneficiary the payment to Ms C (even if she did qualify) was inappropriate.

8. There has been extensive evidence adduced as to Ms C’s relationship (financial and emotional) with Mr J Sadler.
Conclusions
9. I have not considered whether Ms C qualified as neither a surviving adult dependent nor whether SPVA’s decision to prefer her over the legal representatives (the only other possible recipients) was perverse or otherwise improper.  I do not need to because I consider that SPVA has made a fundamental error of law in that there was actually no discretion to pay the lump sum other than to the legal personal representatives. 
10. Ms C could only qualify as a potential recipient under E.15(b) as a person “to whom a pension may be awarded under rule E.2”.  Put simply, she is not such a person.  There is no-one to whom a pension may be awarded under that rule because Mr J Sadler had not completed the necessary period of membership as required by E.2(2).

11. I have considered whether “may” in context could be taken to include a person who might have been a recipient but for the operation of E.2(2).  It would stretch the language to make it do so, but anyway it cannot because it would produce a different result for potential recipients, depending on whether they were a spouse/civil partner or a surviving adult dependent. 

12. That is because E.15(b) also includes any person “who is entitled” (my emphasis) to a pension under E.1.  That quite clearly does not include a person who may be entitled to a pension under E.1 but is not by operation of E.1(2).  (Rules E.1(2) and E.2(2) contain identical membership qualifications.)
13. It cannot be a correct reading that, for any member of the Scheme who dies before completing two years’ membership, the lump sum could be paid to a surviving adult dependant if there was one, but could not be payable to a spouse or civil partner if there was one. It may be an odd effect that spouses, civil partners and adult dependants are excluded from receiving a lump sum if they are not eligible for a pension, and it may not reflect the policy intention, but that is beside the point in this case.  (The MoD has recently said that it intends to review the rules in the light of this Determination.) 
14. So I find that as a matter of law the only possible recipient of the lump sum was Mr J Sadler’s estate under rule E15(1)(c).  Had it been paid to the legal personal representatives, Mr I Sadler would have received the money as the sole beneficiary and my direction below is that an equivalent sum should be paid to him.

15. Mr I Sadler will also personally have been caused considerable distress at a difficult time.  Strictly he can only bring this complaint as Mr J Sadler’s legal personal representative rather than personally.  I am therefore recommending (rather than directing as I would have done if he had complained personally) that SPVA pay him £500 to compensate him for his personal distress.
16. This determination and my directions deal solely with the injustice complained of by Mr I Sadler.  I do not and cannot make a direction to recover the money paid to Ms C.  Whether SPVA and MoD attempt to do so would be a matter for them (and potentially a matter of complaint from her).

Directions 
17. I direct that, within 28 days of this Determination, SPVA shall pay Mr I Sadler £64,443.08 plus simple interest from 11 March 2008 up to the date of payment at the rate for the time being quoted by the reference banks.
TONY KING 

Pensions Ombudsman 

28 March 2011 
This is a typographical error in the Regulations, with two sub-paragraphs lettered “(b)”. For the purposes of this determination I use the lettering set out above.
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