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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr D Hester

	Scheme
	Taylor Woodrow Group Pension & Life Assurance Fund

(the Fund)

	Respondents
	Taylor Wimpey PLC 
Team Nominees Limited


Subject

Mr Hester is complaining about Taylor Wimpey PLC (formed by the merger of Taylor Woodrow PLC and George Wimpey PLC on 3 July 2007) (the Company) and Team Nominees Limited as the trustee of the Fund (the Trustee) because:

· Mr Hester’s pension will be further reduced at age 60 because of his deferred status which he was not informed about;

· The Trustee and the Company had not equalised the normal retirement ages for men and women until the Fund trust deed and rules dated 10 August 1999 came into force (despite purporting to have equalised them from 1 June 1995);

· The Trustee had failed to take account of a flexible retirement option introduced at around the time the Fund equalised the normal retirement ages for men and women in calculating Mr Hester’s benefits; and  
· The Trustee failed to comply with the Scheme’s internal dispute resolution (IDR) procedure when Mr Hester brought a further, second, complaint.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the Company or the Trustee because:
· Mr Hester was made aware of the reduction to his pension and his deferred status;
· Mr Hester’s complaint about the equalisation of the Fund’s normal retirement ages for men and women has now been resolved;

· The Fund no longer operates a flexible retirement option with no reduction for early payment of pension from age 60 and Mr Hester was not entitled to benefits calculated on that basis when he reached age 60 and requested that his deferred pension was put into payment;
· Mr Hester’s second IDR complaint related essentially to the same subject matter as his first complaint i.e. the reduction to his pension on payment from age 60 so the Trustee has complied with the IDR procedure.
DETAILED DETERMINATION

Resolution of part of the Complaint

1. During my office’s investigation further evidence (not previously available to the applicant) has been obtained from the Respondents relating to the date the Fund equalised normal retirement ages for men and women.  
2. Mr Hester now accepts that:

(i) the extracts from the minutes of the meetings of the Trustee board held on 29 November 1994 and 16 February 1995;

(ii) the extract from the minutes of the meeting of the Company’s board held on 11 May 1995: and
(iii) the three witness statements of certain trustee directors and the secretary to the Trustee who were present at the relevant meeting
establish that the Fund was amended with effect from 1 June 1995 in the terms recorded in the paragraphs one to five in the minutes of the Company’s board meeting held on 11 May 1995.
3. The combined effect of paragraphs one to five of the Company’s board minutes was to equalise the Fund’s normal retirement age (NRA) at age 65 for existing Fund members with effect from 1 June 1995.

4. As this part of the complaint has been resolved, there is nothing further for me to decide in respect of this issue.  However, Mr Hester has subsequently submitted that his benefits should be calculated in accordance with a flexible retirement option introduced at around the time the Fund’s NRA was equalised at age 65. 
The Scheme Rules relevant to Mr Hester’s complaint

5. The Respondents have supplied rules relating to the Fund dated 1 October 1986 (the 1986 Rules) and various rule amendments set out in a document dated July 1994.  
6. Rule 11A(5) of the 1986 Rules (Termination of Service) provides:

“Where under this Rule retirement benefits are to become payable to a Member at his Normal Retirement Date, if after his Service terminates the Member informs the Trustees in writing that he wishes his retirement benefits to become payable at an earlier date, the provisions of the rules regarding retirement before Normal Retirement Date shall apply to him in the same manner as they apply to a member retiring from the Service.”  

7. Rule 6B(1) states that:

“This Rule applies to a Member who- 

(a) retires from the Service with the consent of the Employer before Normal  Retirement Date, but on or after the fiftieth anniversary of his birth;….” 

8. Rule 6B(3) of the 1986 Rules (Pension on retirement before Normal Retirement Date) provides:

“Subject to Rule 14A the amount per annum of the pension referred to in section (2) of this Rule shall be equal to the pension that would have been payable to the Member under the Scheme on retirement at Normal Retirement Date had Rule 11A applied to him, reduced by a percentage calculated on a basis certified as reasonable by an Actuary having regard to the period between the date the first instalment of the pension falls due at Normal Retirement Date; and for this purpose any provisions of the Rules which would permit or require the return of any contributions paid by him shall be ignored.”   

9. Rule 6(B)(3) of the 1986 Rules was substituted with effect from 1 January 1992.  Rule 6(B)(3) as amended provides in the new Rule 6(B)(3)(b) as follows:

10. “if the Member is a Member to whom Rule 11A has applied – the pension which would have been payable to him under the Scheme on retirement at Normal Retirement Date; reduced, other than in the case of a Member to whom paragraph (b) of section (1) of this Rule applies [incapacity], by 3.5% per annum compound for each year and part of a year in the period between the date the first instalment of the pension falls due and Normal Retirement Date; and for this purpose any provisions of the Rules which would permit or require the return of any contributions by him shall be ignored:…..” 

11. On 1 June 1995 (the agreed Fund equalisation date) the Fund was governed by a supplemental trust deed dated 1 June 1977 (the 1977 Deed).

12. Clause 14 of the 1977 Deed (Amendment) provides as follows:

“(a)
Subject to the provisions of this clause the Trust Deed and the Rules may be amended to added to and other rules may be substituted for the Rules.

(b)
Except in so far as it is possible to alter the provisions of the Trust Deed by altering the expressions defined in the Rules each amendment or addition to the Trust Deed shall be made by a deed between the Principal Employer and the Trustees.  Amendments and additions to or substitutions for the Rules may be made either by a deed between the Principal Employer and the Trustees or by resolution by the Trustees.  Any amendment, addition or substitution made by resolution shall not have effect until the Principal Employer has consented to it.”
13. The Fund rules were amended periodically and on 10 August 1999 the provisions of a definitive trust deed and rules dated 10 August 1999 (the 1999 Trust Deed and the 1999 Rules) came into force in relation to Fund members in service from 6 April 1997.
14. The Fund amendment power contained in Rule 14 of the 1999 Rules (Amendments) provides as follows:

“14.1
Power of alteration

The Trustee may with the written consent of the Principal Employer by deed, alter or repeal this Deed and all or any of the Rules whether retrospectively or otherwise or make any new rules to the exclusion of or in addition to the existing Rules.  Any Rules so made shall be deemed as valid as if they had been originally made and may be altered in the same way. 

14.2
Effect on existing benefits

No alteration shall:-

(a) 
without the consent in writing of the beneficiary diminish any benefit which has become payable before the effective date of the alteration or any benefit to which a Member has become entitled on the termination of his Pensionable Service before that date or could become entitled if at that date he were to retire or be dismissed for a reason other than fraud or misconduct, or

(b) 
be made in contravention of Section 67 of the Pensions Act 1995 (Restriction on powers to alter schemes).

15. The provisos to Clause 14 of the 1977 Deed are reflected in Rule 14 of the 1999 Rules.  The difference being that amendments in accordance with Rule 14 of the 1999 Rules have to be made by deed, whereas under the 1977 Deed amendments to the Fund rules can be made by Trustees’ resolution, with the consent of the Principal Employer.

16. The 1999 Rules provide as follows;

“6.
BENEFITS ON RETIREMENT [from service]
…

6.5
Early retirement in other cases

Any Member
 who has attained the age of 50 and who leaves Pensionable Service otherwise than at Normal Retirement Date or because of Incapacity may retire with the Employer’s consent.  On retirement the Member shall receive a pension and lump sum in accordance with Rule 6.2 (Retirement at Normal Retirement Date) and Rule 6.6 (Lump sum benefits on retirement), but his pension will be reduced to take account of his age at retirement in such manner as the Trustee may decide and as shall be certified as reasonable by the Actuary.  The value of any pension under this Rule shall not be less than the value of the Member’s Short Service Benefits.  Such a Member may nevertheless opt to receive a deferred pension”.

“9.
PRESERVATION OF BENEFITS ON LEAVING PENSIONABLE SERVICE 
…

9.5
Time of Payment

Short Service Benefits shall be payable at the same times, and upon the happening of the same events, as the corresponding Long Service Benefits would be payable but not later than the attainment of the age of 75.

…

9.9
Discretionary powers for Trustee to bring Short Service Benefits into payment

If a Member entitled to Short Service Benefits … … has attained the age of 50, the Trustee may pay his Short Service Benefits immediately, reduced to such extent as it considers appropriate.  The Trustee must however be reasonably satisfied that, when the Member’s benefit becomes payable, the total value of the benefits to be provided under this Rule is at least equal to the value of the benefits that have accrued to or in respect of him under Rule 9.12 (Transfer payments).”

Fund Booklets
17. The January 1991 and September 1993 Member’s Booklets said that Fund members may retire early with the consent of the Company.  They both set out the scale for retiring up to 10 years’ early, and the September 1993 Member’s Booklet also sets out the scale of reductions applicable to retirement 11 to 15 years early.  The reduction factors for early payment were stated in the 1993 Member’s Booklet to be as follows:
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18. Member’s Booklets were also produced in August 1995, May 1997 and 1999.  The August 1995 Member’s Booklet was the first to say that the pension would be paid in full (i.e. there would be no reduction) between ages 60 and 65, but still stated early retirement was subject to the consent of the Company.

19. The 1999 Member’s Booklet followed a ‘question and answer’ style format.  Among other things it said:
“When do I normally retire?

All members have a normal retirement age of 65.

Can I retire early?

Yes, you can retire after your 50th birthday but only with the Company’s consent.

What do I get if I retire early?

Your early retirement pension will be 2% of your final pensionable salary for each year of pensionable service, up to your actual date of retirement, less a reduction because the benefits are being paid earlier than normal.  If, however, you retire between the ages of 60 and 65, there will be no reduction for early payment.

If you retire between 50 and 60, your pension will be reduced as shown in the table below:

…

You will find an example of how to calculate your early retirement pension in the back pocket of this booklet.

What happens if I leave the Fund?

What is available when you leave the Fund depends on your pensionable service at your date of leaving.  The options are …

…

Two or more years’ pensionable service

Deferred Pension

…

When you retire you can exchange some of your deferred pension for a cash lump sum.  Also, you still have an option to retire early with the Company’s consent.

…

The Legal documents of the Fund

The Fund’s formal legal governing documents are the Trust Deed and Rules.  In the event of any differences between these documents and this booklet, the Trust Deed and Rules will always prevail”.

20. Mr Hester was also given a booklet headed “Company Benefits” and in the section of this booklet relating to the Fund it said that the normal retirement age was 65 and that there was an option to retire early with no penalty at age 60 (subject to Company consent).  At the front of this booklet it says the benefits “outlined in this booklet are non-contractual benefits and the Company reserves the right to withdraw or change any of them.”  It also states that the schemes described in the booklet “are subject  to the terms and conditions of each respective scheme that may be in force from time to time.”
Material Facts

21. Mr Hester worked for the Company (when he joined it was Taylor Woodrow PLC) and joined the Fund on 1 June 1978.  He was also given 3 years 10 months’ additional pensionable service.  With effect from 10 November 2000 he was made redundant by the Company at the age of 52 and became entitled to a deferred pension under the Fund of £29,925 a year (i.e. 26.25 x 0.02 x £57,000).  Mr Hester says that his redundancy was not voluntary.

22. Mr Hester also says that it had been his understanding from the content of the 1999 Member’s Booklet that he would be entitled to retire at the age of 60 and receive an unreduced pension at that age (see paragraph 19 above).
23. On 5 July 2002 Taylor Woodrow PLC’s Group Director of Human Resources wrote to Mr Hester saying that following consultation with the Trustee a change was being made to the way the Fund pensions were calculated if a member sought the Company’s consent to early retirement (the July 2002 Letter).  The July 2002 Letter confirmed Mr Hester’s normal retirement date (NRD) as his 65th birthday and stated that,

“Under the Rules of the Fund once you have attained the age of 50 you may ask the Company to consent to your drawing an immediate pension prior to your Normal Retirement Date.  In circumstances where the Company grants its consent, reductions are applied to the benefit you have accrued to take account of early payment.

The reduction factors that are applied at the present time are set out in the Fund booklet and show the percentage of your accrued benefits that could be paid as an immediate pension.  The following table shows the information in a slightly different way, by expressing the reduction applied to your accrued pension as a percentage by reference to the number of years before your Normal Retirement Date that you are seeking to retire early.  For the sake of clarity the factors are shown assuming early retirement takes place in complete years before your Normal Retirement Date.  When carrying out personal calculations we base the early retirement factors on the actual period before Normal Retirement Date.
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The reductions are particularly heavy for those who seek to retire in their early to mid 50s.

The Company has asked the Trustee to review and amend the factors so that they can apply more equitably across the age range.  This change goes some way to recognising that, in general, people are now seeking more flexibility for retirement.

The revised factors that would apply on early retirement to which the Company has consented, expressed in the same format as previously, are shown in the table below (the 2002 Factors).  The table once again shows …
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…

15
43.1%

The application of this scale will improve the early retirement pension of all those who seek to retire 10 or more years before their Normal Retirement Date.  The Trustees have consulted the Fund’s Actuary who has certified that the factors are reasonable.

The change is introduced with immediate effect.

Please note that the factors set out in the tables may change from time to time.  You will be informed if there are any such changes.

This letter is subject to the Fund’s Trust Deed and Rules”.

24. Following receipt of the July 2002 Letter, Mr Hester contacted the Trustee initially by telephone on 18 July and later by letter dated 29 July 2002.  His letter stated that the contents of both the July 2002 Letter and telephone conversation were a surprise and disappointment, and he said he felt very uneasy about unilateral changes being made to “closed” fund rules without consultation.  He said he was additionally concerned to note that these changes resulted from external pressures being applied by Taylor Woodrow (TW).  
25. Mr Hester noted that the result of the changes set out in the July 2002 Letter was that benefits for some members were reduced to facilitate an increase to the benefits of other members.  He also commented that TW had moved to replace the Fund with a defined contribution scheme for all new staff which he presumed saved money and that, if TW wished to enhance the benefits available to those members who wished to retire earlier than age 60, this was entirely within TW’s gift, possibly using savings from the introduction of the defined contribution scheme.  He asked a number of questions, including details of the historic number and grounds on which TW had declined any requests for early retirement, at age 60 or above, over say the last 10 years (Question 6),
26. The Group Pension Fund Manager replied on 5 August 2002 and began by addressing Mr Hester’s general concerns prior to answering his individual questions.  In response to Question 6 the Pensions Manager said he could not comment on the total number of early retirement requests declined by the Company as many would not have reached the pension department before they were declined.  However, of those that had reached the pensions department, the reason for withholding consent related to the need to retain an individual on commercial grounds.
27. The Fund’s early retirement factors were considered again in 2006 following the conclusion of the 2004 actuarial valuation of the Fund.  This was as part of an overall review of the Fund when the decision was also made to cease future benefit accrual.  In March 2006 the Company prepared a paper outlining its intentions on future pension provision for the current membership and proposals for the ongoing management of the Fund.  The Company’s proposals were originally to be implemented on 1 September 2006, but this later changed to 1 December 2006.  The changes proposed included the following: 

“Benefit Changes
…

As part of the factor review associated with the conclusion of the 2004 valuation, the Trustees have agreed to changes in respect of early retirement reduction factors.  To ensure that the communication process is as straight forward as possible and so that members are presented with a complete picture of the changes, the Company wishes to defer the implementation of the amended early retirement factors until 1st September 2006, i.e. the same date as the change for future service benefits becomes effective.

For members who were accruing benefits in the Fund and who are aged 55 or over on 1st September 2006 the Company, where it consents to the member’s request for early retirement, will make an augmentation payment to the Trustees sufficient to support the use of an overall early retirement reduction factor in line with the factors that currently apply”.

28. The Trustee confirmed the changes to the Fund in a newsletter issued by them in January 2007 (the 2007 Newsletter).  This letter was sent to all Fund members, including Mr Hester, in January 2007.  Page 6 of the 2007 Newsletter said that following significant changes to the pensions regime, the Company had decided that it would be sensible to make a number of changes to the Fund in order to best safeguard its future viability.  Some of the main proposals were summarized as:


“To increase the Company deficit funding payments from £5m to £20m per annum from 1 December 2006;



To close the Fund to future accrual from 30 November 2006;



To introduce revised early retirement factors for members of the Fund from 1 December 2006;



For members aged 55 years or over on 1 December 2006 who request and receive Company consent to take immediate payment of pension through early retirement, the Company will provide financial support to the Fund to maintain the existing early retirement factors.”
29. Page 7 of the 2007 Newsletter set out the revised early retirement factors (ERFs) as of 1 December 2006 for retirement from 0 to 15 years before NRD (the 2007 Factors).  The 2007 Factors are as follows:

Years to retirement 
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1

0.94%

2

0.88%

3
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4

0.76%

5

0.70%

6

0.65%

7

0.60%

…

15

0.33%
30. Mr Hester was aged 58 at 1 December 2006 and aged 59 at the time of receiving the 2007 Newsletter.

31. In October 2007 Mr Hester says he contacted the Scheme’s administrator (Scottish Widows) to confirm his pension and make arrangements to take his Fund benefits at age 60.  Scottish Widows emailed Mr Hester with a table of the reduction factors applicable and gave details of his Fund benefits at ages 60, 62, 62.5 and 65.

32. Mr Hester replied saying that his reading of the changes in the 2007 Newsletter were that they did or would not affect people over 55 and asked for confirmation that those changes did or did not affect him.

33. Having checked with the Head of Pensions at the Company, Scottish Widows subsequently told Mr Hester that members who were employed by the Company on 1 December 2006 and who subsequently requested and received Company consent to take immediate payment of their pension through early retirement could retire on the 2002 Factors, with the Company giving financial support to the Fund to facilitate these augmentations.  However, as Mr Hester had left the Company, early retirement was subject to the Trustee’s approval and was based on the 2007 Factors applicable at the date of his retirement.
34. Mr Hester was also told that the Trustee had at that time given blanket approval for deferred members to take early retirement.

35. Mr Hester initially entered into email correspondence with Scottish Widows and later with the Head of Pensions at the Company saying that to be told without any warning just a couple of months before his long planned retirement that his pension was to be reduced by 25% was distressing  and unacceptable given the statement in the 2007 Newsletter.  The reduction applicable to him was, in fact, 30% (i.e. 6% x five years).
36. Further correspondence between the Head of Pensions and Mr Hester ensued prior to the IDR procedure being invoked for the first time.  Disagreement followed as to whether the first stage of the IDR procedure had already been completed by correspondence, with the Head of Pensions saying it had not and Mr Hester contending it had.

37. As the appointed person for the purpose of the IDR procedure, the Head of Pensions subsequently issued his IDR decision (first stage) in December 2007.  He did not uphold Mr Hester’s complaint, which was understood to be that Mr Hester believed he was entitled to an early retirement pension from age 60 in accordance with ERFs applicable prior to 30 November 2006.

38. Mr Hester reached age 60 on 2 January 2008.

39. Following a Trustee meeting on 6 February, the Trustee confirmed in writing its decision under the second stage of the IDR procedure and the reasons for it, which were similar to stage one.  After taking legal advice, the Trustee did not uphold Mr Hester’s complaint.
40. The Trustee relied on rule 9.9 of the 1999 Rules and said the Trustee had discretion over (i) whether or not the pension was paid early and (ii) the extent of any reduction.  It said it must exercise its discretion properly and would generally agree to pay such a pension as long as the pension was reduced so that it was cost neutral to the Fund.  Mr Hester had yet to formally ask for early retirement and so the issue had not specifically arisen.
41. The Trustee differentiated between active members, who required Company consent under Rule 6.5 of the 1999 Rules and deferred members, like Mr Hester, who required Trustee consent under rule 9.9 of the 1999 Rules.
42. In relation to the statement in the 2007 Newsletter, the Trustee did not agree that, in the overall context of the 2007 Newsletter, the statement that the Company would augment certain members’ pensions requiring consent for early retirement so the 2002 Factors continued to apply to them was misleading.  The Trustee suggested that Mr Hester as a deferred Fund member would not be entitled to the augmentation and application of the 2002 Factors.
43. The Trustee said that, even if the statement in the 2007 Newsletter was misleading, the law did not entitle Mr Hester to a pension in accordance with the terms of a misleading statement.  The legal position was as set out in the Fund’s trust deed and rules.  The Trustee also did not consider that Mr Hester had changed his position in reliance on the information provided in the 2007 Newsletter.

44. Further correspondence then ensued between Mr Hester and the Trustee.

45. In February 2008 Mr Hester requested Scottish Widows take the necessary steps to bring his pension into payment from his 60th birthday in accordance with his expectations.
46. Mr Hester said that any disputed shortfalls between his expectations and the sums paid, including any consequential costs of recovery, would be dealt with by others.

47. Mr Hester’s benefits were put in to payment with effect from 2 January 2008, based on the 2007 Factors.  No reduction, though, applied to his benefits that related to service between 17 May 1990 and 1 June 1995 (the Fund equalisation date) in accordance with the Barber judgment.
48. Mr Hester sought legal advice from Cobbetts LLP (his representatives for the purpose of his complaint), who started corresponding with the Trustee in February 2009 about the steps taken by the Fund to equalise NRDs as a result of the Barber judgment, as well as the changes to the Fund ERFs.  The Trustee referred the matter to its legal adviser, Sacker & Partners LLP, and a protracted period of correspondence proceeded between the solicitors.

49. In October 2009 the IDR procedure was instigated for a second time.  The complaint focused on the lack of evidence at that time to show that the Fund had equalised NRDs for men and women, essentially with the contention that the Barber window (the period between the date of the Barber judgment and the date the Fund equalised NRDs for men and women) was longer than stated by the Trustee, with the result that more of Mr Hester’s benefits could be taken at age 60 without reduction.
50. Mr Hester’s representatives also presented arguments about the interpretation/construction and interaction between the 1999 Member’s Booklet, the 2002 Letter, the 2007 Newsletter and the Fund rules, along with the position that consent was not needed because of Mr Hester’s service during the Barber window.
51. Sacker & Partners LLP replied saying the first element of Mr Hester’s complaint could not be dealt with until its investigations into the equalisation of NRAs under the Fund, which were both complex and time-consuming, had been concluded, and the second element had already been dealt with under the Fund’s IDR procedure.

52. In early January 2010, Cobbetts LLP said it had been almost a year since the issues were first raised and further delay of the IDR procedure was unreasonable and unacceptable.  A few months later Mr Hester brought his complaint to this Office.
53. During the course of this investigation, the Respondents have provided documents to support their submissions relating to the Fund’s equalisation date.  They say these documents support their view that a valid amendment was made by trustee resolution and Company consent.  
54. I have referred to these documents below because, although Mr Hester now accepts that the Fund equalised at 1 June 1995, his representatives have brought new arguments (based on these documents) about flexible retirement.
Equalisation/Flexible Retirement 

55. The Trustee Board considered a report on sex equality dated 25 November 1994 at its meeting on 29 November 1994 (the 94 Report).  The 94 Report  commented on the Fund’s normal retirement age and the legal position since 28 September 1994 (the date of the Coloroll Judgment).  It also noted that the granting of a service credit in the Fund for men once they reach age 60 (between ages 60 and 65) was discriminatory because it was not given to women.  
56. The various methods of implementing equalisation (e.g. split periods of service, flexible retirement or putting all female members on male benefits) were also set out in the 94 Report.  Towards the end of the commentary about flexible retirement there was a section entitled “Who loses, who gains?”  It said:
“Although a simple approach, this comparison involves four possibilities: retirement at 60 or 65 with or without compensation for loss of the five years’ credit.

On retirement at 60 with no compensation, clearly there is no difference for women.

On retirement at 60 with no compensation men are worse off if they joined the scheme at or after age 35.

On retirement at 60 with compensation women over 30 on joining are better off, the others no worse off.

On retirement at 60 with compensation men are better off at all ages.

On retirement at 65 there is no difference for men.  All have worked the five years and receive full credit.

On retirement at 65 women all appear to be better off because they do not have a current age 65 option to compare with”.

57.  The Respondents have also submitted (i) the Trustee directors’ meeting minutes of 29 November 1994, (ii) the Trustee directors’ meeting minutes of 16 February 1995, (iii) the Trustee’s paper submitted to the employer; and (iv) the Company Main Board (redacted) meeting minutes of 11 May 1995.  Extracts from these documents are set out below:
58. Trustee Directors’ Meeting Minutes of 29 November 1994

“483
EQUALISATION
The aim of the discussion was threefold:-

1.
Decide on a Normal Retirement Age for All Members

2.
Recommend a Method for Coping with Equalisation following the European Court Judgment on 28 September 1994

3.
Establish the most suitable date for implementation of 2 above (termed “E” Day).
Firstly under item 1 it was agreed that the most practical age was 65.

For item 2 there was a choice of three methods and these were discussed in detail.

a)
Use Split Period Calculations
Under this proposal there would be three definite set of calculations, i.e.:

Period up to 17 May 1990

Period from 17 May 1990 to E Day

Period from E Day onwards.


Here the two problem areas were the first quoted.  That up to 17 May 1990 
seemed at first to be fairly straight forward, but there was the added complication of the five years’ pensionable service credit given to males from ages 60 to 65.  In addition if a male member left before age 60 and had completed more than five years there was a partial credit of pensionable service.   

For the second period it was required to provide the better of either the current male or the current female basis.  Again this was complicated by the full or partial credit of the five years for males already outlined in the above paragraph.  
Although this method would meet the requirements it was felt to add considerably to the complications, make the administration more difficult and be virtually impossible for the members to understand.  This method was therefore rejected.

(b) Flexible Retirement 
Under this method there would be a period between ages 60 and 65 when a member could retire without the application of an early retirement reduction factor.  If this were adopted then the current practice of crediting the five years’ pensionable service would cease.  However, there could be some justification for a compensation to current male members who have completed five or more years pensionable service (this might also involve looking at females for equalisation purposes).  Other points to be taken into account were.

i)
For retirement before age 60 the fund would adopt a normal early retirement reduction factor, applying from age 60 backwards.  The point being that our current factors are more generous than the norm.

ii)
For current members their own pension contributions would stop at 1st June nearest age 60 or for 27 years’ completed contributions if earlier.  The company contributions would also stop at 1st June nearest age 60.  These were in accordance with the current practice.

iii)
Any member joining from E date would continue to pay contributions to age 65 or for 33 years if earlier.  The company contributions would operate on the same basis.

This method had many potential advantages

-The members are likely to understand it and see it as being in their favour

- The company could also find it favourable

- We would generally be head of other construction industry companies.

c)
Move the Females on to the Male Benefit Structure
This was probably the simplest of the three methods and would involve the least disruption.  Male members would remain unchanged with only an alteration required to the 377 females potentially affected.  There could be some females who were worse off and it may be possible to give some form of compensation to them.”
59. The Fund Actuary then gave some estimates of the cost of the two methods.  “He then mentioned that if more males retired at age 60 then the flexible retirement could well amount to a contribution rate between 22 and 23%”.

60. Mr B “made the point that at the present time the company are  actually funding at a total rate of 22.79% in order to remove the deficit more quickly than recommended by the actuary.  It therefore appears from this as though each of the methods could be accommodated more or less within the current funding rate”
61. The Trustee directors “felt that they should recommend to the company the adoption of option b) i.e. the flexible retirement age.  This would therefore be recommended to the main board in time for their meeting of March 1995. …”
62. Trustee’s meeting minutes of 16 February 1995
“f)
Equalisation (475 and 483)

At the last meeting the Trustees had agreed to recommend a flexible retirement age between ages 60 and 65.  Mr B had prepared a draft report to be sent to the Parent Board.  From this the following recommendations were made.

· It was important to explain that there were other possibilities but the recommendations from the Trustees is the best compromise

· The recommendations should be at the top of the paper and the explanation below.  It should be stated that it is a flexible retirement scheme.

· …

· Make the paper as simple as possible

· If necessary Mr B to attend the relevant Parent Board Meeting”.

63. The Trustee’s paper to the Main Board of the Company 
“Approval of the Board of Taylor Woodrow plc is sought to:-

1.
Set the Normal Retirement Age for all members at age 65.

2.
Introduce a flexible Early Retirement scheme for all members for age 60 upwards, based on service completed to the date of retirement.  This will involve some adjustment for both men and women who joined the Scheme aged 34 or over, in respect of their service before the date of change.

3.
Introduce a new set of Early Retirement discount factors for retirement before age 60 that will be cost neutral to the fund (the present factors involve a significant cost to the Fund).

4.
Remove the Rules regarding the cessation of member contributions before retirement in respect of all new members joining on or after 1st June 1995.

5.
To make these alterations to the Scheme with effect from 1st June 1995.
The need for action

Since 17th May 1990 when the European Court of Justice (ECJ) pronounced in the case of Barber v GRE, we have known that we would have to have the same retirement ages for men and women.  We have already set this as age 65 for all members joining the Fund after …

There were further clarifications necessary and the ECJ gave its ruling on these in a further six cases on 28th September 1994.  We now need to go further than we already have because we must have a common retirement age for all members regardless of when they joined the Fund. 

Alternatives

We have considered a number of options.  Most of which were discarded on grounds of excessive complexity or cost.  These included:

1.
Special calculation for each member for separate periods of service pre‑17 May 1990, between 17 May 1990 and present and future service.  Discarded on grounds of complexity.

2.
Reduction of retirement age to age 60 for all members.  Discarded on grounds of cost.

Proposed Basis

We therefore recommend that retirement age should be 65 for all members.  We then propose to introduce a flexible Early Retirement choice for all members above age 60 without reduction.  This appears to offer the best solution and the least complicated.

The broad effect for members can be judged from the attached graphs.  …

It would be necessary to revise the Early retirement factors for those retiring before age 60 as the present terms would then be too generous and therefore costly.

It would also be illogical for members’ contributions to cease, as they do at present, at age 60 or on completion of 27 years.  This arose from old Rules …

It would be difficult to introduce what amounts to a worsening of the terms of membership for those who are already members, however this Rule should be removed for all new members in future”.

64. The Company’s meeting minutes of 11 May 1995

“OTHER BUSINESS

a)
T.W. Group Pension and Life Assurance Fund

The Chairman reported that the [Trustee Board] had brought forward proposals, including a recommendation that the rules of the Fund should be amended, to deal with the legal requirement that there should be an equalisation of pension treatment for participating team members.

He explained that this requirement arose from the Barber Judgment, which had changed the law with effect from 17 May 1990.  That judgment had required further clarifications and these were obtained in a European Court of Justice ruling on 28th September 1994.  … The approval of the board was therefore sought for the following measures:

1.
Set the normal retirement age for all members of the scheme as age 65.

2.
Introduce a flexible early retirement scheme for all members from age 60 upwards based on service completed to the date of retirement.  This will involve some adjustment for men and women who joined the scheme at age 34 or over in respect of their service before the date of change.

3.
Introduce a new set of early retirement discount factors before age 60 that will be cost neutral to the Fund.  (The present factors involve a significant cost to the Fund)

4.
Remove the rules regarding cessation of member contributions before retirement in respect of all new members joining on or after 1st June 1995.

5.
To make these alterations to the scheme with effect from 1st June 1995.

Mr B commented on the technical aspects of these proposals and confirmed that their combined effect would be cost neutral for the Fund and could be accommodated within the present funding rate of 22.79%. …

He acknowledged that the potential benefits for those retiring between age 60 and 65 were counter balanced by a potential detriment to those retiring between age 50 and 58, though the situation was complicated by individual circumstances and not all members in this age range would be adversely affected.  Nonetheless, the proposals were aimed at simplifying the calculation of benefits for all participants and provided the change was carefully publicised and explained he saw no difficulties in gaining acceptance within the team.

The board, having discussed the matter in further detail, approved the five recommendations set out above”

65. The Trustee directors’ meeting minutes of 18 May 1995 recorded at minute 503 to following:
“c)
Equalisation (488f)

Agreement had been received from the Parent Board to implement the “Flexible Retirement Age” option with effect from 1 June 1995”.

66. The front cover of the May 1995 issue of Team Pension News (May 95 Pensions News) published by the Trustee, was entitled ‘Flexible retirement age to be introduced’.  The introduction from the Chief Executive of the Company said,

“I am pleased to announce that, as from 1 June 1995, there will be a change to the rules of the Company Pension Fund which will provide greater flexibility to scheme members in choosing when to retire.

All members of the pension fund will now be able to retire between the ages of 60 and 65 without incurring an early retirement penalty.

This positive move means greater choice for all team members participating in the Fund and is being introduced without the need for additional member contributions.  The Company has long believed in providing a first class pension fund for members and the cost of the change will be borne by the Company”

67. May 95 Pensions News went on to explain why they were making the change.  It said that under the current rules member could only retire on full unreduced pension at their normal retirement age.  In amending the rules the Company wanted to ensure that a) all members were guaranteed not to lose out if they chose to retire at their current normal retirement date, b) any change was provided at no extra cost to the members and c) members were provided with the opportunity of greater choice on their retirement age.  The rule change meant all the above criteria.  Further, the normal retirement age would be 65 for all pension scheme members no matter when they joined the Fund, which for the majority would be exactly the same as before.  It also said,

 “What is meant by the term “Flexible retirement age”?

With the introduction of a new flexible retirement age no reduction is to be applied if a member retires between ages 60 and 65.

Under the current basis if a member retires before age 65 (assuming that is their normal retirement age) we would begin by calculating the amount of pension earned to date of retirement.

This figure would then be subject to a reduction due to early payment.  The reduction factor being based on the number of years/months the retirement takes place before age 65.  (see page 9 of the current Pension Booklet.)

What if I retired before age 60 on the new basis?

In this case a reduction factor would be applied, but based on the number of years/months you retired before age 60.

Am I going to benefit from the change?

There will be more flexibility at no extra cost to the members and greater choice.  The effect will be the creation of a band of ages 60 to 65 when members can choose to retire at anytime between these two ages without having a reduction depending upon how long they have been in the Pension Fund and at what age they retire”.

68. The Trustee’s minutes of the meeting held on 15 June 1995 record at minute 514 (equalisation) that following the May 95 Pensions News  generally the feedback was positive.  Enquiries had been received from non-members about joining the Fund as well as from older members planning to retire in the next few years and those paying AVCs.  The note records two issues; one concerning the closure of a company where many members were aged 50, and the other concerning members who had worked overseas and who had a reduction in their normal retirement age under the old system.  At minute 517 d) it was noted a new Pension Fund Booklet would be issued incorporating the new rules and this should be available to members by August 1995.

69. A board paper dated 11 August 1995 (the August 1995 Paper) was circulated ahead of the Trustee’s meeting on 17 August 1995 .  The  August 1995 Paper said,
“The need for Company consent to early retirement

Prior to 1st June, the Rules provided that a male member who had completed 5 years’ service and had stopped paying contributions under the Rules, could retire early after his 60th birthday without the company’s consent – but subject to a pension reduction for early retirement.”

Our Pensions Newsletter “News Special” [May 95 Pensions News] made much play of the ability, in future, for all members to retire early from age 60 without reduction in pension.  When writing that bulletin we forgot that some bright spark in the Civil Service has decreed that, if you give an unrestricted right to an unreduced pension at 60, then you are deemed – for certain purposes – to have reduced your Normal Retirement Age to 60.  The resulting cost would be prohibitive.

We therefore have to consider our options.  There seem to be two, which amount to the same thing, but one might be more acceptable than the other.

What we have to do is to issue an announcement to the effect that, under the revised Rules, early retirement will be subject to the consent of the company at all times.  We can say what we like about that consent not being unreasonably withheld, but it must be a precondition for early retirement.

The “News Special” can be regarded as the formal notice to members of the changes.  If so, an amendment is needed.  On the other hand, we could take the view that the “News Special” was merely a News Bulletin and we have not yet issued the formal announcement.  We could then issue a formal announcement which would, for example, detail the changes to the wording of the member’s booklet, in which we could cover the matters of Overseas members as well as the requirement for the company’s consent to early retirement.

The alternative is to issue an addendum to the “News Special” in our next Newsletter to deal with these issues.  This would be the less satisfactory method but it might arouse less comment”.

70. The Trustee’s minutes of the meeting held on 17 August 1995 record at minute 528 a) on equalisation that three items were considered.  The third item said,
“iii) Company consent to early retirement – One item that was not made entirely clear under the ‘Special Newsletter’ was the fact that Company consent should be obtained if an early retirement pension is to be paid.  Mr B advised that a formal notice would be issued to members at the same time as the issue of the revised Pensions booklet”

71. In October 1995 a four-page notice was issued to members who joined the Fund before 1 January 1991 and who were still in pensionable service on 1st June 1995.  It noted the changes had been outlined in the May 95 Pensions News and said this notice was a more formal announcement of the changes.  Nevertheless, both communications were issued for information only.  The members’ rights to benefit were governed by the provisions of the Trust Deed and Rules of the Fund.  Under the section on Early Retirement the notice said,

 “The current practice of giving extra Pensionable Service credit to male members of the Fund who retire between the age 60 and age 65 will cease.  However, male members of the Fund who had completed five or more years’ Pensionable Service before 1st June 1995 will be credited with up to five years’ extra Pensionable Service.  The exact amount of credit will depend on the number of years of Pensionable Service you have completed by 1st June 1995 and the number of years you could have completed by age 60.  If you stay in Pensionable Service after your 60th birthday, the credit will reduce by 20% for each year of Pensionable Service that you complete after that date.  You should bear in mind that Pensionable Service is restricted to 33 years.

Normally a pension payable on early retirement is not as large as it would have been had it been paid from your normal retirement age as it will be paid earlier and for a longer time.

Early Retirement Between Age 60 and Age 65

1. The Company has directed the trustees of the Fund that if you retire with your employer’s consent at or after your 60th birthday, your immediate pension will be no less than 2% of your Final Pensionable Salary at the date you retire for each year of your Pensionable Service as defined in your member’s booklet.

Early Retirement Before Age 60
2. If you retire with your employer’s consent before your 60th birthday, your immediate pension will be reduced to take account of payment earlier than your 60th birthday.

3. Special provisions have been included in the Fund to take account of the women who originally had a normal retirement age of their 60th birthday and to provide equal benefits for men and women who joined the Fund before 1991 in respect of service on and after 17th May 1990 and before the alteration date [1st June 1995].

4. The Company has directed the trustees of the Fund that if you retire with your employer’s consent, your immediate pension will not be reduced fully for early payment.  The higher pension is to allow for a period of Pensionable Service for which your normal retirement age is to be treated as age 60.  The period for women is all Pensionable Service up to 1st June 1995 and for men is Pensionable Service on and after 17 May 1990 up to 1st June 1995”

Standard Life, the then administrator to the Fund, sent rule amendments to the Trustee on 27 November 1995, including the equalisation changes with effect from 1/6/95.  The evidence we have seen indicates that these amendments were approved by the Trustee and the Company in 1996. 
Summary of Mr Hester’s position
Original Arguments
72. Mr Hester had always planned to retire at age 60 so that he could spend time with his grandchildren and visit family and friends in various parts of the world.  He could also spend time with his aged mother and in-laws at a time when their mobility and capacity were rapidly diminishing.

73. The ERFs that existed prior to Mr Hester leaving the Company in 2000 were set out in the 1999 Member’s Booklet.  No reduction applied at or after age 60.  The 1999 Member’s Booklet did not distinguish the factors applicable for early retirement from active or deferred status.  The 1999 Member’s Booklet also stated early retirement from deferred status as being subject to Company consent.  It says “… you still have the option to retire early, with the Company’s consent.”

74. Mr Hester says this statement in the 1999 Member’s Booklet reflects rule 9.5 of the 1999 Rules which provides for the early payment of deferred benefits at the same time and on the happening of the same events as under Rule 6 (deferred benefits), thereby also invoking the need for Company consent to early retirement.
75. Mr Hester does not accept that early payment of a deferred pension is different in that it is payable (in accordance with Rule 9.9 of the 1999 Rules) at the discretion of the Trustee and does not require Company consent.
76. Mr Hester was disappointed and felt robbed when in 2002 the Fund announced changes to the Fund and introduced the 2002 Factors which meant that he could only get 95% of his pension at age 60 and 100% at age 62.  He nevertheless re‑planned his career to ensure that his intention to retire at age 60 was still achievable.

77. He says that whilst early retirement was subject to Company consent, such consent was always granted and this was reflected in the actuarial valuation reports (AVRs) prior to 1 June 2004.
78. Part 9.22 (Retirements) of the 1 June 2004 AVR said, “in previous valuations allowance has been made for early retirement on preferential terms by assuming members retired at age 62.5.  If retirement takes place after this age then no reduction will be applied to the accrued pension.  I now understand that the Principal Employer is unlikely to consent to early retirement on such terms and that if and when it does, additional funding will be made available to cover any ‘strain’.  This being so, it is not appropriate to make prior funding provisions for early retirement”.

79. Mr Hester says that there is a body of opinion which supports the view that irrespective of the fact that Rule 6.5 imposes a reduction on early retirement pensions prior to NRD on a basis certified as reasonable by the Actuary, any change to the published factors should only impact on future Pensionable Service.  On this basis, Mr Hester should not have suffered a reduction in his pension of 30% on the basis of the 2007 Factors.

80. In the course of this investigation Mr Hester has raised further issues in support of his application in addition to those set out above, relating to the reduction factors applicable to his pension.  His complaint about the date of equalisation under the Fund has been resolved in that the parties now agree that the Fund was equalised with effect from 1 June 1995.  However, Mr Hester has introduced a new argument about flexible retirement.  He now has four alternative arguments.
Flexible Retirement

81. Firstly, he submits that changes made to the Fund to implement equalisation introduced the option of flexible retirement between ages 60 and 65 at least for the period from I June 1995 (the agreed equalisation date) to 10 August 1999 (the date of the 1999 Trust Deed and 1999 Rules).
82. The Trustee board concluded that option (2) (flexible retirement) was the best option in order to achieve equalisation.  Mr Hester says that the introduction of flexible retirement between ages 60 and 65 (the Fund NRA with effect from 1 June 1995) removed the pre-existing requirement for consent to early retirement contained in the Fund rules (Rule 6B)(1) of the rules effective from 1 October 1986 and stated in the Member’s Booklets cited above.

83. In support of this view Mr Hester relies on the agreement reached at the Trustee’s meeting on 29 November 1994 when the directors considered the methods for dealing with equalisation following the Barber judgment.  The Trustee considered three possible methods and agreed on option b) (Flexible Retirement).  Mr Hester wishes to highlight the comment made in May 95 Pensions News to the effect that  “Under this method there would be a period between ages 60 and 65 when a member could retire without the adoption of an early retirement reduction factor.”
84. Mr Hester notes that this issue was again discussed at the Trustee’s meeting on 16 February 1995.  The minutes of that meeting state that “At the last meeting the Trustees had agreed to recommend a flexible retirement age between ages 60 and 65.”
85. He further notes that the Trustee submitted a paper to the Company board seeking approval (amongst other things) to the Trustee’s proposal to “Introduce a flexible Early Retirement scheme for all members from age 60 upwards, based on service completed to the date of retirement”.
86. According to the minutes of the Company’s board meeting on 11 May 1995, the Company agreed to this recommendation.

87. Fund members were advised of this change in the May 95 Pensions News.  The headline stated “Flexible retirement age to be introduced” and the statement to members from the Chief Executive advised members as follows:
“I am pleased to announce that as from 1 June 1995, there will be a change to the rules of the Company Pension Fund which will provide greater flexibility to scheme members when choosing when to retire.

All members of the pension fund will now be able to retire between the ages of 60 and 65 without incurring an early retirement penalty.”

88. Mr Hester rejects the Respondents’ argument that there was a lack of clarity.  The minutes of the Company’s board meeting of 11 May 1995 mention the need to carefully publicise the changes.  In May 95 Pensions News, in the section headed “What is meant by the term “Flexible retirement age”?” it also explains the new and current basis if a member retires before age 65.  Under the new basis no reduction is to be applied, whereas the current basis was subject to reduction.  He considers the reference to page 9 of the current Pension Booklet (at that time the September 1993 Member’s Booklet) was only to direct a member to where the previous ERFs were set out and for no other reason.
89. In the section of May 95 Pensions News headed “Why make the change?” further information is provided.  It is confirmed that 65 will be the Fund NRA but in the section headed “Am I going to benefit from the change?” it states that “There will be no extra cost to the members and greater choice.  The effect will be the creation of a band of ages when members can choose to retire at anytime between these two ages without having a reduction in their pension.”
90. Mr Hester says that the introduction of flexible retirement constituted an amendment to the Fund rules which overrides the Company consent requirement.  He also says that, if the 1999 Rules reintroduced the Company consent requirement, the amendment cannot be retrospective as it diminishes his accrued rights and is not in accordance with the Fund amendment power.
91. Mr Hester relies on the judgment in Betafence v Veys {2006] 33 PBLR in support of this contention and, in particular, the view in that case that “flexible” retirement is intended to mean retirement at the option of the member and not the employer, thereby conferring a right for the member to retire between those ages.
92. Also, Mr Hester maintains that it is clearly established that, even if the Respondents had intended to retain the existing consent requirement (which he strongly disputes), such a consent requirement could not be maintained if the exercise of it would prevent him from obtaining his full (unreduced) benefits at age 60 in accordance with the flexible retirement scheme as under that scheme his NRA is effectively age 60

93. Mr Hester highlights a series of reported decisions, including Cripps v Trustee Solutions Limited and others [2007] EWCA Civ 771, which have consistently held that, upon a member attaining the NRA which applies to his or her benefits, he or she has an absolute right to draw those benefits (i.e. without needing trustee or Company consent).

94. Mr Hester’s representatives have also referred me to the recent case of IBM United Kingdom Pensions Trust Limited and IBM United Kingdom Holdings Limited and Others [2012] EWHC 2766 (Ch) (the IBM Case).  In that case Warren J upheld the trustee’s claim for rectification of the scheme’s trust deed and rules in relation to active members.  Mr Hester’s representatives have drawn my attention to this case as the amendments under discussion in the IBM Case related essentially to the introduction of a “flexible retirement” option giving active members a right to retire between the ages of 60 and 63 without employer consent.  The trustee’s claim for rectification in relation to deferred members failed.  
95. Mr Hester contends that, even if the 2007 Factors do apply to him, the pension accrued for the part of his service between 1 June 1995 and 10 August 1999 should be unreduced.  He says that the Fund rules were amended with effect from 1 June 1995 to allow early retirement without reduction until the Fund rules were amended with effect from 10 August 1999.  He says that his right to take his pension unreduced for this period is an accrued right and cannot be changed retrospectively because of restrictions in Rule 14 (the Fund amendment power) and section 67 of the Pensions Act 1995.
96. Mr Hester says therefore that only the part of his pension relating to his service from 10 August 1999 and 10 November 2000 should be reduced and reduced only by the 2002 Factors, if at all.
Detrimental reliance

97. Mr Hester’s second argument is based on detriment reliance.  Since leaving the Company Mr Hester says he had worked in other posts that were pensionable.  Between 2000 and 2003 he was employed by Network Rail.  He had considered transferring his pension, but when deciding he was naturally influenced by the rules of each scheme and the applicable ERFs.  He brought his Network Rail pension in to payment on 1 January 2004, aged 56, and the Network Rail scheme applied a reduction of 8%.  At that time the Fund applied a reduction of 21.9%.  At all times up to and including January 2008 the Network Rail scheme applied no reduction for benefits drawn at age 60.

98. Mr Hester made his final career and pension decisions based on the figures provided to him and, since 2005, has worked for a company with no pension arrangements.  He cannot now revisit those decisions.
99. Mr Hester says that in any event because of the information provided to him and the circumstances of his case the Company and Trustee are estopped from applying any reduction to his pension.
Inaccurate and incomplete information provided in 2007

100.  Mr Hester’s third argument relating to the ERFs applicable to him concerns the provision of inaccurate and incomplete information to him in January 2007.  The 2007 Newsletter issued to all members confirmed the introduction of and change to the ERFs following consultation.  Mr Hester says that the fact that the change to ERFs was included in the consultation exercise along with the cessation of accrual indicates that the 2002 Factors were treated as being somewhat ‘set in stone’ as, if this were not the case, there was no need to include this aspect of changes in the consultation process.  He also says that the 2007 Newsletter in a clear and categoric statement ring‑fenced members aged 55 or over on 1 December 2006 so that the 2007 Factors would not apply to them.
101. On receipt of the 2007 Newsletter Mr Hester noted that the Trustee had again revised the terms of the Fund, especially with regard to the ERFs.  He noticed that the reductions were quite drastic, but was pleased and comforted to note that the Company had committed to give financial support to those members aged 55 and over.
102. He says that there was no express limitation of the category of members to which the augmentation referred to in the 2007 Newsletter applied.
103. Mr Hester also says that as at 1 December 2006 all members were deferred (unless already a pensioner) and therefore he could rely on the statement relating to members who had reached age 55 as a clear and unequivocal promise of a pension reduced on the pre-existing factors (i.e. the 2002 Factors).  He therefore contends that the Company should be directed to provide the financial support promised in the 2007 Newsletter so that his benefits should be reduced by no more than 4.9% from age 60.
Entitled to ERF of 3.5% per annum compound in accordance with 1 January 1992 rule amendment

104. A further fourth argument is founded on the amendments made with effect from 1 January 1992.  Though it is contended that the Trustee, acting under rule 9.9 of the 1999 Rules, put Mr Hester’s benefits in to payment subject to a reduction which the Trustee chose to apply of 30%, no mention of the Trustee’s ability to do this is set out in the 1999 Member’s Booklet, July 2002 Letter or the 2007 Newsletter which all refer to Company’s consent.
105. On the assumption (based only on this fourth argument) that Mr Hester did not have a right to draw his benefits from age 60 unreduced and without consent, Mr Hester says that, the purported effect of the 1999 Rules was to remove Mr Hester’s contingent right to draw those benefits with the Employer’s consent but subject to the reduction as provided for by the amendments made with effect from 1 January 1992.  That right could not be lawfully removed so he should be treated as having retired with the consent of the Company in January 2008 and his benefits should be subject to a reduction of 17.5% only (i.e. 3.5% per annum for five years) for the period up to 10 August 1999 in accordance with Rule 6(B)(3) as amended with effect from 1 January 1992.  
IDRP and costs

106. Mr Hester also says that the Trustee failed to address the issue relating to equalisation under the IDR procedure, merely saying it needed more time.  Given the lapse in time that had already occurred since the initial request, he says this was untenable.

107. He says that the Trustee failed to observe the IDR procedure as it refused to consider the new evidence submitted subsequent to the previous complaint relating to the imposition of the new ERFs and the different arguments put forward.

108. Mr  Hester says that he should be awarded his legal costs as his case is complex.  He cites in support of this view the Respondents’ comment that the equalisation issue is “factually and legally complex”.  He says that his case has been complicated by the Respondents repeatedly and consistently adopting a ‘what was clearly said and plainly published in writing was not what was meant’ approach.  In conclusion, he says that it was absolutely essential to obtain legal advice in relation to this matter. 
Summary of the Company’s and the Trustee’s position
109. As at the date Mr Hester ceased relevant employment, it is agreed by the Company and the Trustee that the Fund did not in practice apply an early retirement reduction to early retirement at or after age 60, whether from active or deferred status.  The ERFs that did apply at that time were effective in the case of early retirement before age 60.

110. They say that references in the July 2002 Letter to the requirement for Company consent for early retirement were aimed at those members still in Company service, although the factors included in that letter applied equally to both active and deferred members at that date.  There have only been one set of ERFs in force for both active and deferred members at any one time.

111. The ERFs were considered again in 2006 and the 2007 Factors introduced.  The 2007 Factors apply to Mr Hester because they were introduced before his retirement under the Fund.  They say that under Rule 6.5 of the 1999 Rules (applicable to active Fund members) the early retirement pension is reduced “in such manner as the Trustee may decide and shall be certified as reasonable by an Actuary” and under Rule 9.9 of the 1999 Rules (applicable to deferred members) the pension is “reduced to such extent as [the Trustee] considers appropriate.”
112. The Company and Trustee say that both these provisions allow the Trustee to determine the early retirement factors as appropriate for deferred members (and in the case of actives, as certified as reasonable by the Actuary) and the Trustee considers the 2007 Factors appropriate at the time Mr Hester drew his pension.
113. The Company and the Trustee say that neither the 1999 Member’s Booklet nor the Member’s handbook give rise to an entitlement or right under the Fund or otherwise, that he would be allowed to retire early at age 60 with no reduction.  They also maintain that no promise or representation has been made to Mr Hester to that effect and the requirement for Company consent is clearly flagged as are the overriding provisions of the Fund‘s trust deed and rules.
114. In support of their view the Company and the Trustee cite the case of Steria Limited and others v Hutchinson [2006] 64 PBLR where it was claimed that material received from the Company created a binding estoppel overriding the trust deed and rules.  It was found in that case that the provisions of the trust deed and rules prevailed and that to create an estoppel by representation it was necessary to establish, not only that there was such a representation but also that the member had relied on the representation to his detriment.

115. The Company and the Trustee say further that Mr Hester has not relied on any of the statements made in the 1999 Member’s Booklet or Member’s handbook to his detriment.  Mr Hester accepted that his pension would be reduced and initially that the 2002 Factors would apply.
116. The Company and the Trustee say that the 2007 Newsletter summarized proposals that had been the subject of consultation with active members during the preceding months and recorded decisions already made. The 2007 Newsletter did not in itself offer new terms to members.
117. They say that Mr Hester’s view that the same terms must apply to him as to active Fund members at the time the 2007 Newsletter was issued is based on the contention that the Fund Rule applicable to deferred (short service benefits) (Rule 9) must be construed in the same way as Rule 6 (applicable to active members and relating to long service benefits) with the result that he must be automatically entitled to receive the Company augmentation referred to in the 2007 Newsletter.

118. However, the Trustee and the Company say that Rule 9 of the 1999 Rules expressly applies to a member (such as Mr Hester) who leaves pensionable service before reaching his NRD without an immediate pension becoming payable.  Under Rule 9 a deferred pension is payable, whereas Rule 6.5 of the 1999 Rules is concerned with entitlement to benefits for an active member who retires from pensionable service early.  A member in this category requires Company consent to early retirement under Rule 6.

119. Both Rules 6.5 and 9.9 of the 1999 Rules refer to “Member” but the category of member covered by each of the Rules is different.  Rule 6.5 applies to active members and Rule 9.9 to deferred members.
120. The Trustee and the Company say that, even if the provisions of the 1999 Rules which apply to active members apply to Mr Hester, the benefits payable on early retirement “will be reduced in such a manner as the Trustee may decide” and “certified as reasonable by the [Fund’s] Actuary”.  Again, the Trustee maintains that the 2007 Factors were reasonable.

121. The Company was prepared to augment benefits for a certain category of members so that the 2002 Factors might continue to apply in certain circumstances.  To be eligible for such an augmentation a member needed to be accruing benefits in the Fund as at 30 November 2006 and aged 55 or over.
122. Mr Hester did not fall within the class of members eligible for this augmentation and, in any event, did not receive the Company’s consent to early retirement as such consent is not required for deferred members.  Instead, early payment of a deferred pension under Rule 9.9 of the 1999 Rules is at the discretion of the Trustee. 
123. The Company and the Trustee say that the requirement to ensure deferred members are not discriminated against when compared to active members in relation to payment of benefits, and retirement options at normal retirement date does not extend to any decision to provide augmented benefits granted to a specific class of members in specific circumstances in the context of early retirement following the closure of the Fund to future accrual.

124. The Trustee and the Company have subsequently considered Mr Hester’s submissions about flexible retirement and the impact on his pension.  They say (citing the Fund documentation and information provided to members) that Company consent to early retirement has always been required and this was made clear to Fund members.
125. The Trustee’s paper submitted to the main board of the Company makes it clear that the Trustee had, subject only to the consent of the Company ,, resolved to amend the Fund Rules to introduce a NRA of 65, together with a flexible retirement option as put forward in the paper.

126. The terms of this flexible early retirement scheme did not make any changes to the pre-existing requirement for Company consent to early retirement under Rule 6B of the 1986 Rules.

127. A further booklet was issued after the decision to introduce “flexible retirement” in August 1995.  Page 9 in the section headed “Early Retirement” also makes it clear that Company consent is required as does the Member’s Booklet dated May 1997.

128. The Trustee and the Company say that the requirement for Company (employer) consent contained in Rule 6.5 of the 1999 Rules has always applied and there has been no intention (as demonstrated by the Company and Trustee minutes and documentation issued to members) to change that.  The intention was only to make provision for members to be able to retire between age 60 and 65 without reduction.

129. The Trustee and Company maintain that retention of Company (employer) consent is compatible with this intention and say that Betafence was decided on very different facts so the statements relating to flexible retirement do not apply in this case.  In Betafence it was decided on the facts of the case and the documentation that the consent requirement had been removed on the introduction of a flexible retirement option, but the position here is different in that there was clearly no intention to remove the requirement for Company consent.   
130. Whether amendments to the early retirement provisions of the Fund were made in around May 1995 or, alternatively (which is not accepted) September 1996, it was permissible under the Fund rules to make those amendments with retrospective effect.  Mr Hester was not, in any event, entitled to an early retirement pension at either of these dates.  He was still in pensionable service and would not have become entitled to early retirement benefits if he were to have left service on the date of those amendments.  Those amendments to the Fund’s early retirement provisions did not therefore, diminish any benefits to which he was or could be entitled to at those dates.

131. It is claimed by Mr Hester’s representatives that the introduction of the “flexible early retirement scheme” removed the pre-existing requirement under Rule 6B for Company consent to payment of early retirement benefits.  The Trustee and the Company say that this is not, however the correct construction of the amendments made with effect from 1 June 1995.

132. The minutes of the Trustee’s meeting of 29 November 1994 regarding option b) say that “Under this method there would be a period between 60 and 65 when a member could (my emphasis) retire without the application of an early retirement reduction factor.  They say that it should be noted that the Trustee did not state that a member would have a right or an option to retire without the application of an early retirement reduction factor, nor was it resolved by the Trustee that the requirement for Company consent (under Rule 6B(1)) was being withdrawn under option b).  Under the potential advantages of this option it was stated “the Company could also find it favourable”.  This would clearly not be the case if part of the Trustee’s decision involved removal of Company consent.

133. They say that the flexible retirement scheme was described in general terms in the paper the Trustee provided to the Company, whereas the intention to have an NRA of 65 was specific. 
134. At no stage leading up to or at the meeting of the Company board on 11 May 1995 was approval sought to remove the requirement for Company consent.  This is simply because that formed no part of what was resolved by the Trustee (or what was put forward to the Employer).

135. The Trustee adopted the term “flexible early retirement” for option b) as a convenient descriptive label for what it would be proposing to the Company in order to distinguish it from the other options it had considered, rather than as a defined expression with a particular meaning which implicitly removed Company consent.

136. The Trustee and Company say that the ability to retire between age 60 and 65 was not an option or right, but even if it were and the Fund rules were amended (at that point it was possible to amend the rules under Clause 14 of the 1977 Deed by Trustee resolution with the agreement of the Company) and so could be amended retrospectively by the 1999 Rules as Rule 14 allows retrospective amendments, provided that they do not diminish accrued rights and contravene section 67 of the Pensions Act 1995.
137. The August 1995 paper circulated for the Trustee meeting of 17 August 1995 said “if [emphasis added] you give an unrestricted right to an unreduced pension at 60 then …”.  It is highly relevant that the evidence shows that none of the Trustee directors did in fact consider at the meeting on 17 August 1995 that such an unrestricted right had been agreed by the Trustee.  It is clear that the Trustee acted completely consistently with the view that Company consent remained part of the Fund rules following the amendments made in and around May 1995 and had not been withdrawn.  It was acknowledged that there was a lack of clarity in May 95 Pensions News, but not that there was a lack of clarity in the Trustee directors’ minds or in their resolution as to the effect of the amendments they intended to make to the Fund.
138. The Trustee was concerned that the position for members retiring between ages 60 and 65 was not clear so a notice was issued to Fund members in October 1995 (the October 95 Notice).  The section headed “Early Retirement Between Age 60 and Age 65” stated as follows:

“The Company has directed the trustees that if you retire with your employer’s consent at or after your 60th birthday, your immediate pension will be no less than 2% of your Final Pensionable Salary at the date you retire for each year of your Pensionable Service as defined in your member’s booklet.”

139. The Trustee and the Company reject Mr Hester’s fourth argument because they say that the 1986 Rules had been properly amended by the 1992 amendments prior to his leaving service and were no longer applicable to him.  They say that the restriction in the power of amendment did not impact on Mr Hester’s position as the amendments did not affect his accrued rights.  They say that there are no grounds for Mr Hester’s benefits to be calculated in accordance with the 1986 Rules as amended with effect from 1 January 1992  and the correct basis for calculating his benefits is under the 1999 Trust Deed and Rules.

140. The Trustee says that Mr Hester’s first IDR complaint was about his pension and the ERFs applied and his second complaint about equalisation.  The Trustee says that it was not possible to make a decision about that second matter until the outcome of the equalisation investigation had been concluded.
141. In relation to any delays in respect of the second IDR complaint, however, the Trustee says that Mr Hester’s representatives, Cobbetts LLP, were made aware of the equalisation investigation and that the matter would be kept under review.
142. The Trustee says there were extremely complex and significant factual and legal issues, and it was necessary and appropriate for the Trustee to conclude its investigations and obtain and consider professional advice.  The Trustee considered that approach to be one consistent with providing Mr Hester with a decision within a reasonable time, as required.

143. The equalisation issue was resolved, but the Trustee says that it would not reconsider Mr Hester’s complaint under the IDR procedure as in essence it was also a complaint about his pension and the reduction factors applied to that pension.  His complaint had therefore already in effect been considered under the Fund’s IDR procedure.  The Trustee says that even if some of the arguments or alleged evidence in support of those arguments might be slightly different this still did not make Mr Hester’s second application a different complaint or dispute. 
144. The Trustee says that while it is perfectly possible for a trustee to reconsider a matter which in substance has already been appropriately addressed under its IDR procedure, there is no obligation to do so.  Indeed, it would be unjust and cause practical problems if trustees were required to restart the IDR procedure every time a new submission was made.

145. On the subject of Mr Hester’s legal costs the Trustee and the Company  do not accept that his case falls within an exception to the normal position in respect of complaints or dispute before the Pensions Ombudsman.  They say that costs should not be awarded because this case does not involve the resolution of issues which are rare or unusual in relation to pension schemes.  They say that the various and rather convoluted arguments that Mr Hester’s representatives are seeking to apply in the alternative forms in support of the complaint do not provide justification for the recovery of his costs incurred in doing so.

146. The Trustee’s email of 22 February 2008 stated “If you remain dissatisfied with the decision of the Trustee, as I mentioned in my letter informing you of the Trustee’s decision at stage 2 of the IDRP, I would encourage you to seek independent legal advice.  While you are obviously at liberty to see that advice from whomever you choose TPAS provides free pensions advice.  You can access their website on …”

147. The Trustee says that Mr Hester was not encouraged to incur legal costs with regard to his complaint, but was given clear information about TPAS’s service.  Mr Hester chose not to refer the matter to TPAS.  They therefore, consider that they should not be directed therefore to pay any of his legal costs or expenses.

Conclusions

148. This case is essentially about which ERFs (if any) should apply to Mr Hester at age 60 and be used to calculate his pension.  However, in the course of the investigation into Mr Hester’s complaint various complex matters relating more generally to the Fund have been raised to support his contention that the 2007 Factors (applicable to early retirement from the Fund at the date Mr Hester took his pension) should not apply to him.  

149. The first issue raised was the date the Fund equalised NRAs for men and women.  In the course of our investigation the issue of equalisation was resolved in that the parties accepted that the Fund NRAs for men and women were equalised with effect from 1 June 1995.   However, even though Mr Hester’s representatives accepted that the Fund had been equalised from that date, they then raised the matter of the flexible retirement option agreed by the Company and the Trustee as a means of dealing with the complexities of members having different periods of service calculated by reference to different NRAs as a result of the Barber judgment. 

150. These matters have made Mr Hester’s case more difficult to investigate, but in my view the central issue remains which ERFs (if any) apply to Mr Hester.  I am also mindful of the fact that my focus must be Mr Hester and his position.  Some of the issues raised clearly relate to the Fund as a whole and potentially impact on other Fund members and categories of members (Mr Hester was a deferred Fund member when his pension was put into payment) and, as the parties will be aware, I am unable to consider complaints which would adversely affect a member who is not a party to this investigation (Edge v Pensions Ombudsman [1999] 49 PBLR).  My comments relating to the Fund rules therefore, must be construed in that light and I will only comment on those rules in so far as I consider them relevant to Mr Hester’s position. 

151. In any event, my view is that the submissions about the Fund equalisation date (now resolved) and the later submissions about flexible retirement are essentially to add weight to Mr Hester’s key submission that his pension (or the majority of it) should be payable unreduced from age 60.  I have dealt below with Mr Hester’s submissions in turn starting with the central issue of his original complaint relating to the application of the 2007 Factors to the calculation of his pension at age 60.    
Application of the 2007 Factors (ERFs) to the calculation of Mr Hester’s early retirement pension and the 2007 Newsletter 

152. Mr Hester contends that no reduction should apply at age 60 (or if a reduction applies it is only in respect of his post 10 August 1999 service), but puts forward alternative arguments in the event that this argument fails. 

153. The Fund’s ERFs are not contained in the Fund’s current rules and under both Rule 6.5 and Rule 9 of the 1999 Rules, as amended from time to time, the Trustee has the ability to adopt new factors as considered appropriate (albeit in the case of active members as certified as reasonable by the Actuary).  
154. Mr Hester retired in January 2008 and his initial submission is that, if any factors apply to him, they are the 2002 Factors (and not the 2007 Factors), based on the 2007 Newsletter and the July 2002 Letter.

155. He says that, even if the 2007 Factors apply, he should be entitled to the Company augmentation (application of the 2002 Factors) as stated in the 2007 Newsletter and on the basis of the 1999 Member’s Booklet, which did not distinguish between active and deferred members (suggesting that in both cases Company consent was required to early retirement).  The paper outlining the Company’s intentions stated that augmentation payments would be made to the Trustee for members who were accruing benefits in the Fund and who were aged 55 or over on 1 September 2006 (that date later changing to 1 December 2006).  

156. Whilst the 2007 Newsletter from the Trustee mentions that the Company will provide financial support for members aged 55 years or over on 1 December 2006 who request and receive Company consent to take immediate payment of pension through early retirement, it omitted the requirement of having to be in Company service on 1 December 2006.  In that regard the 2007 Newsletter was possibly misleading to some extent, but the requirement for consent is stated and members reading the 2007 Newsletter could not know in advance whether or not that consent would be given.

157. Looking at the 2007 Newsletter as a whole, I do not find that the statement regarding augmentation was in the form of a representation Mr Hester could rely on.  The 2007 Newsletter was produced to confirm the results of a consultation exercise on the future of the Fund and the statement about the augmentation is incorporated with a number of other statements relating to that issue.

158. Mr Hester, as a deferred member of the Fund, was not consulted about these changes.  He received the 2007 Newsletter as did all Fund members, but there is nothing to suggest that it was intended to provide information about individual members’ benefits.

159. In any event, all the Member’s Booklets draw members’ attention to the fact that the detailed Fund provisions are contained in the Fund trust deed and rules.  The Fund rules make it clear that early retirement from active service is with the consent of the Company and early payment of a deferred pension at the discretion of the Trustee.  I do not consider that the statements made either in the 1999 Member’s Booklet, July 2002 Letter or 2007 Newsletter create an estoppel whereby the Trustee and the Company are obliged to apply the 2002 Factors.

160. In conclusion, I do not consider that the material provided to Mr Hester by the Company and Trustee changes the position in relation to the ERF’s applicable to him as the documentation provided to him clearly points out that the formal documentation (the Fund trust deed and rules) govern the Fund.  In any event, Mr Hester’s stated intention was to take his pension from age 60 (in 2008) and he accepted (albeit reluctantly) that, based on the July 2002 Letter, the 2002 Factors would apply to him in any event before the introduction of the 2007 Factors.
161. It was only later that Mr Hester contended that his pension should be unreduced, first by a greater proportion because of lack of evidence about the effective Fund equalisation date and later, after taking legal advice, the majority of it (up to 10 August 1999) because of the introduction of “flexible” retirement (considered below).
Detrimental Reliance 

162. Mr Hester’s second argument is that he acted to his detriment by not transferring his Fund pension to the Network Rail scheme.  The July 2002 Letter that introduced the 4.9% reduction at age 60 clearly says that the factors can change from time to time and so from that moment onwards he was on notice that the Fund ERFs could change in the future.  
163. Mr Hester was employed at Network Rail until December 2003 and so he could have still taken advantage of a transfer at that time if he had wanted to do so.  He says that the Network Rail scheme had no reduction at age 60 and yet he kept his benefits in the Fund once he knew that a 4.9% reduction had been introduced by the Fund at that age.  
164. Further, there are many factors (of which ERFs is just one) to consider when comparing benefits and deciding to transfer between schemes, and I have seen no evidence that Mr Hester even obtained a transfer value from the Fund, or obtained details of what such a transfer value may have secured within the Network Rail scheme.  In conclusion, I do not find that any material provided to Mr Hester can be regarded as a representation such as to override the trust deed and rules.  There is no evidence of reliance on the part of Mr Hester.  He did not act on the information provided to him and, in any event, could not do so as he only reached age 60 in 2008.
165. I do not therefore consider that Mr Hester has relied on any statements to his detriment, or changed his position and find therefore that he is only entitled to benefits payable in accordance with Rule 9 of the 1999 Rules (applicable to deferred Fund members).

Flexible Retirement 

166. The Trustee and Company agreed to introduce “flexible” retirement at meetings during 1995 as part of the Fund’s implementation of equalisation in accordance with the Barber judgment.  The Trustee and the Company’s decision to adopt flexible retirement was minuted in their respective board minutes and could therefore be construed as an amendment to the Fund rules (under Clause 14 of the 1977 Deed rule amendments could be made by Trustee resolution with the agreement of the Company).

167. However, even if the introduction of flexible retirement is construed as an amendment to the Fund rules, there is no indication that there was at any time the intention to withdraw the need for Company consent to early retirement.  The changes were to allow members to retire between ages 60 and 65 with an unreduced pension.  It was also made clear that the Fund NRA was age 65.

168. Although Company consent is not mentioned in the May 95 Pensions News when discussing the new ‘flexible’ basis, I note the requirement for Company consent is consistently mentioned in the Member’s Booklets.  The Trustee also issued the October 95 Notice to make the position clear.

169. The applicant’s representatives say that option 2 (flexible retirement) in the Trustee board paper dated 25 November 1994 was stated as the best option in order to achieve equalisation for administration purposes and to cater for pre, post and Barber window benefits.   

170. In the Betafence case (as reported in paragraph 17 of that judgment) the trustees considered three options to implement equalisation of members’ NRAs.  These were to equalise at age 65, equalise at age 60 or to have a flexible retirement age between 60 and 65.  They chose the third option and so the (normal) retirement age for men and women essentially became an age range.  
171. The Trustee and the Company decided to equalise the Fund NRAs at age 65.  Having done so, the Trustee had to consider how it would administer  members’ benefits as some past benefits would be payable at 60 and others (both past and future) at age 65.  To cope with the different ages from when benefits became payable, the Fund implemented a flexible early retirement scheme as it would not be possible to split pensions i.e. have different elements of pension payable at different times.  

172. It is clear from May 95 Team News that retirement between ages 60 and 65 was considered early retirement, albeit at that time payable unreduced for early payment.  There is no indication that the flexible early retirement scheme was intended to replace the agreed NRA of age 65.
173. The facts in the Betafence case were very different and, although it is stated in that case that the natural meaning of flexible retirement is “flexible at the option of the member” the particular meaning in relation to a scheme will depend on how it is defined for the purpose of that scheme and the intention of the parties in introducing flexible retirement.  It is clear in this case that the “flexibility” introduced by the Company and the Trustee was intended to enable members to retire between ages 60 and 65 without reduction, but still with Company consent.  
174. In my view, on the particular facts of this case, Company consent is not entirely incompatible with the type of flexible retirement scheme agreed.  It was clearly the intention of the Trustee and the Company to retain it as was made clear in the October 95 Notice.  I do not consider it to be fatal that consent was not mentioned in the deliberations about the flexible retirement option.   
175. I appreciate that Company consent does not sit well with the idea of giving flexibility to members when choosing when to retire and it may be that in practice this only works if the option is exercisable at the request of the member.  However, even if this is the case the Company clearly wanted to retain control and regarded this (as did the Trustee) as an option to take an early retirement pension from age 60 and before the Fund NRA, albeit an option exercisable by the member.     
176. In the circumstances of this case, taking account of all the documentation provided to me, I have concluded that there was no intention to remove the requirement for Company consent to early retirement generally from age 60.  The intention was simply to enable members eligible for early retirement from 60 to choose to retire between that age and the new Fund NRA on an unreduced pension.  There was clearly no intention to introduce what would have effectively been an NRA of 60.  
177. I have also been asked to consider whether the amendments relating to the flexible retirement option are valid.  This is, however, an issue relating to the Fund as a whole.  Instead, I need to consider those amendments in the light of Mr Hester’s complaint and whether his benefits have been correctly calculated.  The key point here is whether Mr Hester’s accrued Fund rights include entitlement to the application of particular factors in the calculation of his early retirement pension.
178. Mr Hester is entitled to an early retirement pension under the Fund, calculated in accordance with the Fund rules.  It is clear from the Fund rules that the earliest date he could trigger that entitlement (and then subject to Company consent) was at that time age 50.  At the time of the 1992 amendments Mr Hester had not attained age 50 and was not therefore entitled to an early retirement pension calculated on the basis applicable at that time.  

179. When the flexible retirement option was introduced Mr Hester was also not in a position to take that option as he was not at that time aged between 60 and 65.  The amendments to the Fund rules in this regard would not in my view therefore impact on him.  
180. Further, when the 1999 Rules came into effect the changes under discussion would not have impacted on his entitlement as his right to provisions relating to retirement at age 60 only applied from the date he attained age 60.  Clearly it is open to the Trustee to change future benefits in accordance with the Fund rules.  The constraint is the impact of changes on accrued rights.  I do not consider, however, that the ERF changes impacted on Mr Hester’s accrued rights or that the amendments to the flexible retirement option diminished his accrued rights.  
181. In my view Mr Hester had an entitlement to an early retirement pension subject to the Fund rules, but his entitlement was only triggered when he fulfilled the conditions/terms applicable to that benefit i.e. reached the age specified in the rules and relevant to a particular option (i.e. early retirement or flexible retirement).  Only from the applicable ages can he be considered to have a possible accrued right to early retirement on particular terms applicable at that date. 
182. It is argued for Mr Hester that if early retirement is subject to Company consent then there is no ‘true’ choice about when he could retire.  A person’s financial position will be an important consideration in deciding whether or not to retire and so the removal of ERFs between 60 and 65 would give members greater flexibility as to when they could afford to retire.

183. It is also argued that recent court case decisions render the consent requirement of no use as the Barber judgment and payment of Barber window benefits overrides the requirement for consent.  I agree that is the case.  However, Mr Hester was not able, due to his age at the time, to elect for flexible or even early retirement.  In any event, as a deferred Fund member, early retirement under Rule 9 of the 1999 Rules is at the discretion of the Trustee.  

184. In the IBM Case Warren J (paragraph 327) commented on flexible retirement in the context of deferred benefits.  He said:

“I find the whole idea of “flexible retirement” in the context of deferred members something of an oddity.  The concept of “flexible retirement” is one under which a person may leave service and take an immediate pension within a range of ages.  That offers him or her a real choice about how long to go on working and thus accruing further benefits..” 

185. I agree it is difficult to apply that concept to Mr Hester as a deferred member of the Fund as he is entitled to a deferred pension from NRA and below that age to early payment of his deferred pension.  I appreciate that the facts here are different from the IBM Case and that the Fund’s flexible retirement option was stated essentially to apply to all members.  
186. However, notwithstanding that intention, I would still conclude on the evidence provided to me that this was intended to be an option for members to take an unreduced early retirement pension (not to provide members with the right to an unreduced pension from age 60, effectively changing their NRA from age 65 to age 60) and that option was in fact removed at the latest by the 1999 Trust Deed and 1999 Rules and consequently not applicable to Mr Hester.   In the IBM case there was compelling evidence to support rectification of the scheme documents.  In Betafence there was also evidence of intention sufficient to persuade the judge as to what had been intended.  
187. The evidence in each case is different and in this case supports the view that the Trustee’s and the Company’s intention and agreement was to implement an option, they subsequently clarified that option to make sure the terms of the option were not misunderstood and later removed it.  It is doubtful in practice that it was ever intended to apply in the same way to deferred Fund members and, even if it could be established that it did, Mr Hester did not accrue a right to that option as he had not reached the age it became available until after it was removed. 
188. The issue of “split period calculations” to implement the Barber judgment has been discussed in the course of this investigation, but I do not need to consider that issue as it not material to Mr Hester’s complaint and, as has been pointed out by Mr Hester’s representatives, was an option rejected by the Trustee and the Company in favour of flexible retirement. 
189. I do not therefore consider that the changes made in 1995 constituted a change to Mr Hester’s  accrued rights and find that Mr Hester does not have a right to an unreduced pension for his service accrued from the introduction of flexible retirement (1 June 1995) up until 10 October 1999 (the date of the 1999 Rules), or indeed until his retirement in 2008.  

190. I have considered the application of the factors applicable under the 1986 Rules (as amended) below. 
Reduction of 17.5% in accordance with the 1986 Rules (as amended)
191. Turning to Mr Hester’s fourth argument, it seems both parties accept that the amendment at 1 January 1992 was validly made even though it is unclear if that amendment was made by deed or by trustee resolution with Company consent.

192. Mr Hester’s fourth argument is that, if an ERF is applied at all to the calculation of his pension, a reduction of 17.5% should be applied (which, in fact, should be 18.77% as the amendment is stated as a compound rate rather than a simple one), 
193. I do not, however, accept that he had an accrued right to that factor.  The 1986  Rules (as amended) stated that early retirement was subject to the Employer’s consent (unless retiring due to incapacity, or if a deferred member dies before NRD having left service after age 60 he is treated as having retired the day before death).  Outside of those two conditions, early retirement is an option, subject to Company consent.  
194. In 1995 when the Fund ERFs were altered in favour of no reduction between age 60 and 65 and more penal factors between ages 50 and 60 Mr Hester would have been aged 47.  He would not therefore, have had an accrued right to a prospective ERF of 3.5% pa compound in accordance with the January 1992 amendment to the 1986 Rules as at that time he was not eligible for an early retirement pension (he had not attained age 50).  

195. I find therefore that Mr Hester did not have an entitlement to those particular early retirement terms and could not therefore retain them as part of his accrued rights under the Fund when those terms were changed.  
IDR Procedure
196. In relation to Mr Hester’s complaint about the Trustee’s operation of the Fund IDR procedure, I find that Mr Hester’s second complaint was essentially about the same issue as his first complaint, that is that his Fund pension (or more of it) should be unreduced from age 60 and it was reasonable for the Trustee to decide not to reconsider this complaint under the IDR procedure.  In relation to any delay, the Trustee explained that the review of the Fund equalisation date would take time and advised Mr Hester accordingly.  In any event, that part of Mr Hester’s complaint was eventually resolved.
Reimbursement of Legal Fees

197. Mr Hester considers that he should be compensated for the legal fees he has incurred over the last three years.  Both TPAS and this Office offer a free service and so it is only in exceptional circumstances, where the matter is a complex one, that I might consider it appropriate.  However, as I am not upholding Mr Hester’s complaint it cannot follow that the Respondents should reimburse the legal fees he has paid or is to pay for his advice.
198. For these reasons I do not uphold Mr Hester’s complaint. 
JANE IRVINE
Deputy Pensions Ombudsman 

13 November 2012 
�	Member is defined in Rule 1.1. of the 1999 Rules to mean “an Employee who has joined the Scheme and who is currently in Pensionable Service and, where appropriate, an employee or a former employee who is entitled to Short Service Benefits”.









-49-

