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PENSION SCHEMES ACT 1993, PART X

DETERMINATIONS BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs S Ingram

	Scheme
	Paterson Arran Ltd Group Personal Pension Scheme (the Scheme)

	Respondents
	Paterson Arran Ltd (Paterson Arran)

Standard Life Assurance Ltd (Standard Life)


Subject

Mrs Ingram says that Standard Life and Paterson Arran paid out the death benefit under her son’s (Fraser Wilson’s) personal pension policy without properly considering her as a potential beneficiary.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint against Standard Life should be upheld because they did not properly consider other potential beneficiaries before awarding the entire death benefit to Mr Wilson’s partner. 

DETAILED DETERMINATION

Material Facts

1. Mr Wilson was employed as a fork-lift truck driver by Paterson Arran. He was a member of the Scheme arranged with Standard Life.  

2. He died as a result of head injuries sustained following a fall on 20 March 2007
3. Mr Wilson died intestate. He did not leave a completed Expression of Wish form in respect of his pension benefits although there was a valid Expression of Wish in respect of a separate life assurance scheme. He had been living with his partner, Miss S for approximately 15 years. There were no children.

4. Standard Life was advised of Mr Wilson’s death in an e-mail from the Munro Partnership, Paterson Arran’s pension advisers, on 12 April 2007.

5. On 30 April 2007, J D Bannatyne & Campbell (Bannatyne’s), a firm of solicitors, wrote to Paterson Arran:

‘We have been consulted by the family / next of kin of Fraser Ingram [sic].

We understand that he was an employee with your firm.

We are investigating what legal steps will be required to complete the administration of Mr Ingram’s [sic] estate.

We wish to establish if there are benefits due to the Estate for which Confirmation for the Sheriff Court is required…’

6. Paterson Arran wrote to Standard Life on 9 May 2007 enclosing evidence regarding Miss S’s dependence which showed that the couple had been living together since June 1996, jointly holding a mortgage on their property.

7. Between 26 April and 14 May, Standard Life had a number of telephone conversations with both Paterson Arran and their pension advisers regarding Miss S and her circumstances. They were advised by the company of the possibility of a claim by Mr Wilson’s parents.

8. Standard Life contacted Bannatyne’s by telephone on 14 May 2007 to establish if either of Mr Wilson’s parents wished to make a claim for a share of the death benefit, since they were required to take all potential beneficiaries into account. Bannatyne’s were unable to confirm at that point that Mrs Ingram definitely wanted to claim on the plan, and Standard Life says that they did not subsequently receive such confirmation.

9. On 23 May 2007 Standard Life’s caseworker, having sought advice from the legal department, made the decision to pay the entire death benefit to Miss S.

10. In a further telephone conversation between Standard Life and Bannatyne’s on 25 May 2007, Bannatyne’s sought an update from Standard Life and were advised that a decision had been made regarding the disposal of the death benefit. They were told that it was Standard Life’s intention to pay the whole benefit to Miss S. Standard Life say that Bannatyne’s were ‘fine with this’.

11. On 31 May 2007, Standard Life wrote to Paterson Arran:

‘I refer to our telephone conversation on 3 May 2007 when you advised that Fraser Wilson had sadly passed away on 20 March 2007…

I confirm that the death benefit for the above policy amounts to £12,552.70 in respect of Non-Protected Rights.

Standard Life as Scheme Administrator has a discretion as to whom to pay these monies to.

As you confirmed that Fraser Wilson was not married at the date of his death, he died Intestate and his Partner, [Miss S] was a financial dependant, Standard Life has exercised their discretion in favour of Miss S, in her capacity as a long-term Partner and as a financial dependant.

In all of the above circumstances I am pleased to advise that the sum of £12,658.70 will be credited to [Miss S]’s Bank of Scotland account within three working days…’

12. On the same day, Mrs Ingram wrote to Paterson Arran with a copy to Standard Life:

‘I am writing to you today to enquire on what basis my son Fraser Ingram’s pension has been paid out to his partner [Miss S], and not his next of kin, being myself…’

13. Paterson Arran responded on 7 June 2007, explaining that Standard Life, as administrators to the Scheme had discretion as to whom to pay the death benefit. They had decided in favour of Miss S in her capacity as long term partner to Fraser Wilson.

14. Mrs Ingram wrote to Standard Life on 12 June 2008:

‘I am writing regarding my previous correspondence about my son Fraser Wilson – Ingram, and the fact that ‘Aran Paterson’ and yourselves decided to overturn Fraser’s wishes for his pension to be left to his next of kin, myself, without any written correspondence to me at all.

I have signed no waiver or letter relinquishing my right to any monies from my son. The only correspondence I am aware of, being a phone call to my solicitor from your office, saying at your discretion you were paying everything to [Miss S], his partner…’

15. Standard Life wrote to Mrs Ingram on 11 July 2007 explaining the rationale behind the use of their discretion:

‘The death benefit for the above policy amounts to £12,552.70 and under the Scheme Rules the benefit from this pension policy is payable at the discretion of Standard Life as Scheme Administrator.

After considering all the available information and facts, we exercised our discretion in favour of [Miss S]. We were provided with evidence of financial dependency from Ms Scott and we consulted with our legal team before making our final decision.

We contacted your solicitor, Alistair Fraser of J D Bannatyne & Campbell on 14 May 2007 to ascertain if Fraser’s father or yourself would wish to make a claim on the plan. It was advised that you may wish to make a claim but this was never confirmed.’

16. Bannatyne’s wrote to Standard Life on 26 July 2007:

‘…The terms of our Mr Fraser’s original telephone discussion with your member of staff led him to believe that there would be further communication from Standard Life. In fact there was no further communication and it was only when our Mr Fraser telephoned on the 25th May 2007 that he was advised after the fact a decision had been reached.

It was also made clear that that Standard Life were standing on the fact that they had discretion and were exercising that in favour of [Miss S]. We fail to see what kind of challenge could have been mounted at that stage by Mrs Ingram’

17. Standard Life wrote to Mrs Ingram on 8 August 2007:

‘Standard Life aim to exercise discretion in a fair and equitable manner, taking into account the wishes of the member where possible. We aim to gather as much information as possible before making any decision about the payment of the death benefits, however we can only consider information that is available to us at the time. In certain circumstances, we will also contact our legal team to seek advice as we did in this case. In all cases we make payment in good faith.

For Personal Pension Plans there is an option for members to complete a nomination form which records the member’s wishes for the payment of benefits in the event of their death. This nomination is not leally binding, however Standard Life will consider the wishes of the member when exercising discretion in paying the death benefits. We did not have a completed nomination form from Fraser. After speaking to [  ] of Paterson Arran, I understand that a nomination form had been completed for a life assurance plan that Fraser had. This nomination had no bearing on the payment of the benefits from this personal pension.

We take into account the terms of any will left by the member when determining the beneficiary, however I understand that Fraser did not leave a will.

We also look at any financial dependency on the member. We were provided with substantial evidence from [Miss S] of financial dependency on Fraser, we therefore exercised our discretion in favour of [Miss S].’

18. Standard Life also wrote to Bannatyne’s on 8 August 2007:

‘…We contacted you on 14 May to establish if either of Fraser’s parents wished to make a claim as we must take all potential beneficiaries into account. I understand that you were unable to confirm at this point that Mrs Ingram definitely wanted to claim on the plan and we did not receive any further confirmation.

On receiving evidence of [Miss S]’s financial dependency we consulted our legal team. We did this bearing in mind that Mrs Ingram may wish to make a claim on the plan. However, we were advised to exercise our discretion in favour of [Miss S] based on the strength of the financial dependency evidence that had been provided. Therefore, had you confirmed that Mrs Ingram would like to claim, our decision would have remained the same.’

Summary of Standard Life’s position  
19. They were aware that Miss S was also employed by Paterson Arran.

20. They were aware of a long-standing financial interdependence between Miss S and Mr Wilson in the form of a joint bank account, joint mortgage, and shared household bills.
21. They were aware that Mr Wilson and Miss S had been together for in excess of ten years, and had had a child still-born, three months before Mr Wilson’s death. There was no evidence that the relationship had broken down.
22. The decision to exercise discretion in favour of [Miss S] was made by a caseworker following reference to their legal department. The advice given was that a definite financial dependency had been established.

23. They understood that Bannatyne’s was acting for Mr Wilson’s family and relied on that firm to make them aware of other family members who might wish to make a claim.
24. They do not believe that the fact that they did not contact Mrs Ingram personally means that they did not give her proper consideration.

25. They believe that it would only have been necessary to look beyond the mere familial relationship of other potential claimants had [Miss S]’s claim been weak, or the benefit substantial.

Conclusions

26. Paterson Arran has no part to play in the distribution of the death benefit under the Scheme and therefore the complaint cannot be upheld against them.

27. In coming to a decision regarding the distribution of the death benefit, Standard Life as Scheme Administrator must follow certain basic principles:

· they must ask the correct questions;

· they must direct themselves properly in law, in particular they must adopt a correct construction of the scheme rules;

· they must take into account all relevant, but no irrelevant factors;

· they must not arrive at a perverse decision, i.e. a decision to which no reasonable body could arrive.

28. The questions for Standard Life were who were the legitimate potential beneficiaries for the lump sum death benefit, and how should the benefit be distributed amongst them.

29. Standard Life was aware that Mr Wilson died intestate and that there was no valid Expression of Wish form.  As Standard Life correctly advises, in this situation they have a range of potential beneficiaries to consider, including the deceased’s Mother. 

30. Standard Life has again correctly forwarded considerable detail to my office showing how they made their decision in this case.  

31. These records clearly show that they had received a claim from [Miss S] to be considered as a dependant and had been provided with evidence of her financial interdependence with Mr Wilson. They were aware that there were no children from the relationship.

32. The same records also show however that at the same time they were conscious of other family members and on 14th May 2007, in the midst of decision making, their case worker spoke to Alistair Fraser at J D Bannatyne and recorded “to await solicitor getting in touch with me if parents wish to make a claim.”  Critically there is no record that any deadline was set nor written confirmation sent to J D Bannatyne’s advising of timetable for a decision.

33. Whilst I appreciate it is good practice for decisions on death benefits to be made within a reasonable period, I realise it is often a difficult task to avoid triggering ill thought claims and it may also be that J D Bannatyne failed to communicate with their clients or act promptly; it seems to me the records then simply jump to 23 May 2007 with no further thought or notification to J D Bannatyne’s clients potential claim. 

34. Instead having received evidence of [Miss S]’s financial interdependency with Mr Wilson, Standard Life did not then thoroughly investigate the circumstances of other potential beneficiaries.  In short whilst Standard Life was aware of the existence of Mrs Ingram and her ex-husband, Mr Wilson’s father, they do not appear to have made any particular effort to understand their circumstances and properly consider them or other members of the family.  They seem to have left enquiries made with Bannatyne’s as a simple call and with no indication of their decision making timeline.
35. In view of the above I find that Standard Life did not exercise its discretion properly. I recognise the work that was undertaken, but believe that  Standard Life did not follow a reasonable procedure or give due consideration to alternative potential beneficiaries. Nor critically did they set a deadline although clearly they were working to one.  Ultimately Standard Life may arrive at the same decision as previously, but because of the failings noted above, I am remitting the decision for further consideration.

Directions   

36. I direct that, within 28 days of the date of this determination, Standard Life will reconsider the distribution of the lump sum death benefit payable in respect of Mr Wilson. It will do so having first taken the appropriate steps to identify potential beneficiaries and to obtain sufficient appropriate information about each for them to give due consideration to the distribution.

JANE IRVINE 

Deputy Pensions Ombudsman 

27 April 2011 

APPENDIX

37. Relevant Rules of the Standard Life Personal Pension Plan
9. Member dies before benefit starts and before age 75

9.1 If allowed to do so under the scheme a member may chose that, if he or she dies with a pre pension date member’s fund, that fund will be used to either:

(1) secure a dependant’s pension through the purchase of a dependant’s annuity from an insurer (that is a pension for the widow or widower, and / or one or more dependants), or

(2) pay a lump sum under rule 9.16 and, if applicable, rule 9.15…

If the member does not make a choice under this rule, the pre pension date member’s fund will be used to pay a lump sum.

Non-Protected Rights fund – Lump sum

9.16 After providing any dependant’s pension payable under option (1) of rule 9.1, the scheme administrator will, as soon as practicable and subject to rules 9.17 and 9.18 pay out the balance of the pre pension date member’s fund (other than protected rights fund) as an uncrystallised funds lump sum death benefit:

(1) in accordance with any specific provision regarding payment of such sums under the contract(s) applying to the arrangements in question; or

(2) if (1) is not applicable and at the time of the member’s death the scheme administrator is satisfied that the contract is subject to a valid trust under which as regards a trust to which the contract becomes subject on or after 15 July 1996 no beneficial interest in a death benefit can be payable to the member, the member’s estate or the member’s legal personal representatives, to the trustees of the trust; or

(3) if (1) and (2) are not applicable, at the discretion of the scheme administrator, to or for the benefit of any one or more of the following in such proportions as the scheme administrator decides:

(a) any person, charity, association, club, society or other body (including trustees of any trust whether discretionary or otherwise) whose names the member has notified to the scheme administrator in writing prior to the date of the member’s death;

(b) the member’s dependants;

(c) the parents and grandparents of the member or the member’s surviving spouse or civil partner and any children and remoter issue of any of them;

(d) any person, charity, association, club, society or other body (including trustees of any trust whether discretionary or otherwise) entitled under the member’s will to any interest in the member’s estate;

(e) the member’s legal personal representatives.

2. Definitions

Dependant has the meaning given in paragraph 15 of Schedule 28 to the Finance Act 2004 as amended to take account of the Civil Partnership Act 2004:

A person is a member’s dependant if they meet the terms of a, b or c below.

1. The person was married to or was the civil partner of the member at the date of the member’s death (or, scheme rules permitting, at the time the member first became entitled to a pension under the relevant registered pension scheme

2. He / she was a child of the member when the member died and the child either



-has not reached the age of 23

-has reached age 23 and, in the opinion of the scheme administrator, was at the date of the member’s death dependent on the member because of physical or mental impairment, or …

3. He / she was neither married to, nor the civil partner of, the member at the date of the member’s death, nor a child of the member but, in the opinion of the scheme administrator, at the date of the member’s death:


-was financially dependent on the member, or

-his / her financial relationship with the member was one of mutual dependence, or

-was dependent on the member because of physical or mental impairment.

Mutual dependence

This does not require that a person is entirely or even predominantly dependent on another financially, nor does it require an equal level of financial dependence between the parties. Clearly some element of reliance on each other financially is involved, but it is for scheme rules to set out the criteria to be used by the scheme to determine dependency in these circumstances.

Uncrystallised Funds Lump Sum Death Benefit has the meaning given in paragraph 15 of Schedule 29 to the Finance Act 2004:

Uncrystallised funds lump sum death benefit

15(1) For the purposes of this Part a lump sum death benefit is an uncrystallised funds lump sum death benefit if –

(a) the member had not reached the age of 75 at the date of the member’s death,

(b) it is paid in respect of a money purchase arrangement,

(c) it is paid before the end of the period of two years beginning with the day on which the member died, and

(d) it is paid in respect of relevant uncrystallised funds.

(2) ‘Relevant uncrystallised funds’ means such of the sums and assets held for the purposes of the arrangement at the member’s death as-

(a) had not been applied for purchasing a scheme pension, a lifetime annuity, a dependants’ scheme pension or a dependants’ annuity, and

(b) had not been designated under the arrangement as available for the payment of unsecured pension.
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