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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr R Bryce

	Scheme
	Chelton UK Group Pension Scheme (the Scheme)

	Respondents
	Cobham Defence Communications Limited (CDC)


Subject

Mr Bryce complains that CDC has refused to support his application for Full Medical Retirement (FMR) under Rule 15.3 of the Rules that govern the Scheme. 
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against CDC because it wrongly took decisions that should have been taken by the Trustees and it has fettered the Trustees’ discretion.

DETAILED DETERMINATION

Relevant Scheme Provisions
Amending Deed and Rules dated 16 July 2008 (effective from 1 January 2008)
1. Rule 15.3 is headed “Early Retirement due to Incapacity” and provides:
“With the agreement of the Employer if the Trustees receive evidence from a registered medical practitioner and are satisfied that an Active Member of any age is and will continue to be incapable of carrying on their occupation due to Incapacity they may allow that Member at any time thereafter to retire from Service and elect to receive in lieu of such pension an immediate Scheme Pension of an amount as set out in the relevant Appendix to the Rules applying to the member’s particular section of membership but reduced by such amount as the Trustees determine on the advice of the Actuary…”  
2. Appendix X sets out the Benefits and Definitions for Category G Members as follows:

“(d)
Early Retirement Pension

The amount referred to in sub-Rules 15.2 or 15.3 is 1/80th of Final Pensionable Salary at the date of retirement multiplied by Pensionable Service completed up to such date.

Where early retirement is due to Full Medical Retirement and the member has completed five or more years of Pensionable Service, the pension above shall be calculated using the potential Pensionable Service the Member could have completed up to Normal Retirement Date had he not retired.

Where early retirement is due to Incapacity or Full Medical Retirement, the pension may either be reduced or suspended until Normal Retirement Date if the member recovers sufficiently to earn an income which when added to the Member’s pension is considered by the trustees to be more than the earnings the member would have received during the same period from the Employer had he/she not been receiving such pension.” 

Full Medical retirement is defined in Appendix X of the Rules as follows:

““Full Medical Retirement” means retirement from the service of the Employer on medical grounds due to Incapacity resulting from accident or bodily or mental infirmities, which in the opinion of the Trustees (acting on the advice of a medical officer appointed by them, or in reliance upon the evidence produced by the Member), permanently prevents the member from performing his or her duties.” 

Incapacity is defined in Part 1 of the Rules as follows:

“”Incapacity” is defined in paragraph 1 of schedule 28 to the Act [Finance Act 2004] and means in relation to a Member is (and will continue to be) incapable of carrying on his own occupation because of physical or mental impairment and the Member has in fact ceased to carry on that occupation. The Trustee must have received evidence from a registered medical practitioner confirming that medical position.” 
Material Facts

3. Mr Bryce’s pensionable service commenced in January 1975. He was originally a member of the Royal Ordnance Pension Scheme, which was merged with the Scheme on 1 January 2003, and he is therefore classed as a Category G member.  
4. Between September 2003 and October 2007 Mr Bryce had several long term periods of sickness absence suffering with depression. 
5. On 28 November 2007, Mr Bryce went on long term sick leave and did not return to work. Mr Bryce’s employment has not yet been terminated.  During his periods of absence Mr Bryce’s health was periodically reviewed by CDC’s occupational health advisers, PBM Healthcare Limited (PBM), as part of the sickness absence procedures.
6. On 16 March 2008, Mr Bryce wrote to CDC applying for FMR. CDC referred the matter to PBM who, on 1 May 2008, wrote to Mr Bryce’s GP and his Consultant Psychiatrist asking for an opinion on Mr Bryce’s condition, current state of health and the probable pattern of any recovery.  
7. Mr Bryce’s Consultant Psychiatrist responded on 15 May 2008 as follows: 
“It is likely that the current episode of depression will settle in another 6 to 9 months’ time. He runs the risk of suffering from further relapse of depressive illness.
…
There is a very strong likelihood that if he were to return to work he will suffer from a relapse of depression within a short period of time. All things considered, in my view, he should be allowed to take early retirement on grounds of permanent ill-health.” 
8. Mr Bryce’s GP responded on 23 May 2008 and said “In his best interests I certainly do not believe he should return to work. I fully support a decision that he is medically unfit and should retire on ill health grounds.”
9. On 28 May 2008, PBM wrote to CDC and said that they had received an extensive report from Mr Bryce’s psychiatrist which recommended that Mr Bryce should retire on the grounds of ill-health. The letter said “In his opinion, [Mr Bryce]’s illness will continue to recur and any return to work will be short-lived and unsuccessful. I will now pursue a specialist Occupational Health Physician’s consultation and report any decision regarding [Mr Bryce]’s future.”  
10. On 13 August 2008, PBM’s Consultant Occupational Health Physician, having examined Mr Bryce, wrote to CDC as follows:

“…despite treatment he has only so far partially recovered. If he attempts to return to work at the same level as before he will inevitably become ill again, and in my view this is permanent. I would therefore say that he is permanently incapable of the duties of his normal employment and medical retirement would be appropriate.

It is likely however, that with further treatment he would be capable of other gainful employment although not at the same level as he was previously employed to do.

I am not sure of your pension fund rules and I hope that the above will allow you to deal with his application for medical retirement”   


11. On 16 October 2008, CDC wrote to Mr Bryce and said that following careful consideration of all the supporting evidence he did not satisfy the criteria for FMR. The letter did not explain to Mr Bryce why he did not satisfy the criteria for FMR or include any details of his right to appeal the decision. 
12. On 20 October 2008, Mr Bryce telephoned CDC asking for an explanation of why he did not meet the criteria for FMR. The note of the telephone conversation said that he was told that both his psychiatrist and the independent physician had said there was a possibility of recovery and therefore his illness was not considered to be permanent. Mr Bryce was told that he could appeal to CDC if he was not happy with the decision. 
13. Mr Bryce sought assistance from his union (Prospect) who, on 29 October 2008, wrote to CDC and asked why Mr Bryce’s application for FMR had not yet been considered by the Trustees. The union representative also asked that Mr Bryce be considered for Incapacity retirement benefits whilst waiting for a final decision on FMR.
14. CDC responded on 4 November 2008 and said “…as stated in our response of 16/10/08, we do not believe [Mr Bryce]’s condition meets the strict criteria required to be considered for such an option, and the company has decided not to support this claim…We feel it inappropriate at this point to forward any details to the trustees.”
15. On 14 November 2008, Prospect wrote again to CDC asking for copies of the medical reports considered and a full explanation why Mr Bryce’s application for FMR had not been supported. Prospect’s letter said that it is not CDC’s decision whether or not the matter should go to the Trustees.  
16. On 28 November 2008, CDC wrote to Prospect and said that their decision not to support Mr Bryce’s application for FMR was based on the opinion of the independent medical specialist who had said that the opportunity existed for Mr Bryce’s condition to improve to a sufficient level which would enable gainful employment in the future.   
17. CDC forwarded the medical reports requested by Prospect on 3 December 2008.   
18. On 9 December 2008, Prospect, on behalf of Mr Bryce, appealed CDC’s decision not to grant Mr Bryce FMR. A grievance hearing was scheduled for 14 January 2009.

19. On 29 December 2008, Prospect sent an email to CDC confirming their availability on 14 January 2009. The email also said: 

“To clarify one point in your letter of 23 December [Mr Bryce] has applied for both types of ill-health retirement.  … We have extended the application to remove any barrier to Mr Bryce’s case being brought to the attention of the Trustees in order that they can make a decision.

It remains our view that the case should go to the Trustees at the earliest possible opportunity in view of the fact that we are approaching the anniversary of the original request.”
20. On 1 January 2009, Mr Bryce wrote to the Trustees asking if he could submit an application for FMR directly to the Trustees. 
21. The Trustees responded to Mr Bryce on 9 January 2009 and said that any early retirement whether due to Incapacity or any other reason was only possible with the employer’s agreement and therefore the Trustees were unable to review an application in isolation. 
22. The notes of the grievance hearing held on 14 January 2009 include the following:
“[CDC] – it is clear we have a difference of opinion here, it is unlikely that [Mr Bryce] will return to his current role, we recognise that he is incapable of his normal duties and we will recommend this but we are aware that [Mr Bryce] will only accept FMR.

[Prospect] - … We have asked you to support one option but we understand the trustees will make the decision so we want to apply for both and see what happens.  If CDC only want to support one option (that being incapacity) then OK.

[CDC] – the trustees will only do what CDC recommend, if we support incapacity that is all that they will consider.”

“[Prospect] – Is the only issue the permanency?

[CDC] – yes, this is vague in the reports, they do state that RB could return to work in another role.
[Prospect] – If that is all it is I would like to ask that when you advise the trustees and give your recommendation you inform them that our original request was for FMR and we have now changed it to incapacity only because CDC would not support this request…”

23. On 27 January 2009, CDC passed Mr Bryce’s papers to the Trustees for consideration together with a report from CDC which said: 

“…The independent medical report suggests that Mr Bryce’s medical condition is not permanent in that there is a possibility that with further treatment Mr Bryce will make sufficient recovery to enable him to work in another capacity.

Although the report refers to the possibility of some level of recovery in the future, the time scale for this and the level at which he would be able to work cannot be predicted by any of the practitioners previously mentioned.
Within the pension deed there is an option for early retirement due to Incapacity (Chapter 15.3):  
…

CDC understands that there is an alternative category in the annex for Category G members for Incapacity retirement, where the definition:

“means a physical or mental disability or illness which, in the opinion of the Trustees (acting on the advice of a medical officer appointed by the Trustees or in reliance upon the evidence you produce) prevents you from following your normal occupation and/or which seriously impairs his earning capacity.”

This could with the agreement of the Trustees and the Principal Employer provide an early pension to the member.”
…

We would therefore request that that the Pensions Trustees consider an incapacity retirement for Mr Bryce with no abatement. We understand that there would be a cost implication to CDC of approximately £75,000 to support an unabated package. In light of his background we would be willing should the Trustees and the Principal Employer agree to pick up this additional cost.”
24. On 29 January 2009, the Trustees agreed to Mr Bryce’s early retirement due to Incapacity effective from 31 January 2009. 
25. On 3 February 2009, CDC wrote to Prospect as follows:
“The delay in submitting Mr Bryce’s application to the trustees was because the company wanted to submit a fully supported case. The trustees will only consider an application that has the full support of the employer. It was made clear from the original application that Mr Bryce would only accept a Full Medical Retirement package, CDC were unable to support his request based on the medical evidence available.
The analysis of the appropriate level of pension to be supported was based on the interpretation of the medical reports and the scheme rules. There was a difference of opinion with regard to the interpretation of “permanent” as stated in both the scheme rules and the medical reports. Both parties agreed that Mr Bryce would be unable to perform his current duties however; the disagreement was in connection with the level of recovery it is anticipated Mr Bryce could make. Your interpretation was that if he is permanently unable to perform his duties he matches the criteria within the pension scheme rules. When we have asked for clarification from the scheme Manager it was suggested that “permanent” would be the capacity to carry out any duties therefore, CDC were unable to support a FMR application.”   
26. CDC say that the Scheme’s actuaries, Jardine Lloyd Thompson, wrote to Mr Bryce and provided retirement figures based on an Incapacity pension on 13 March 2009.
27. On 23 April 2009, Prospect, on Mr Bryce’s behalf, submitted a further appeal against the decision not to award him FMR on the grounds that:

· the length of time taken by CDC to submit MR Bryce’s application to the Trustees was unacceptable;

· the analysis of the appropriate level of pension to be supported was incorrect on the basis that CDC had suggested that FMR required the member to be permanently incapable of carrying out any duties whereas the rules refer to incapacity which permanently prevents the member from carrying or his or her duties; 
· CDC’s lack of understanding and duty of care to Mr Bryce.
28. On 21 May 2009, CDC wrote to Prospect and said that as the appeal of 23 April 2009 did not contain any additional points the appeals process was now exhausted. The email concluded:

“In addition after checking with Cobham there is no mechanism for Mr Bryce to submit his case direct to the trustees as they are unable to overturn the employer’s decision which in this case is not to support his request for full medical retirement.”  
29. On 14 August 2009, Mr Bryce wrote to CDC and said that he had received a letter which stated that he had been offered early retirement and other duties but he had never received this offer and that he was still waiting for a final formal decision and an approach to the Trustees in connection with his application for FMR. Mr Bryce requested copies of the minutes and transcripts from the Trustees’ meeting where his case had been discussed.
30. CDC responded on 19 August 2009 and said that early retirement due to Incapacity or FMR could only be considered by the Trustees should the employer propose, agree and support an application. The letter confirmed that CDC had agreed and supported an application for early retirement due to Incapacity on 9 January 2009 which had been approved by the Trustees on 29 January 2009. Enclosed with the letter was a copy of the letter to Mr Bryce dated 9 January 2009 and the email, dated 29 January 2009, confirming that the Trustees had agreed to early retirement due to Incapacity.
31. On 22 August 2009, Mr Bryce wrote again to CDC asking again for copies of the minutes and transcripts from the Trustees’ meeting where his case had been discussed.
32. CDC responded on 24 August 2009 and said that Mr Bryce’s case was considered outside of a Trustee meeting, via e-mail, due to the timings of the meeting and therefore there were no minutes or transcripts of the meeting. The letter said that a copy of the decision was enclosed with their letter of 19 August 2009. 

33. On 7 September 2009, Mr Bryce wrote to CDC and said that the email dated 29 January 2009 did not constitute an offer. In his letter Mr Bryce also questioned whether the decision not to award him FMR had been made by the Trustees and again asked for copies of the minutes and transcripts from the Trustees’ meeting where his case had been discussed and details of criteria for FMR.
34. On 28 September 2009, CDC wrote to Mr Bryce and said that at no time had the company agreed to support his application for FMR.       

Summary of Mr Bryce’s position  
35. The matter in dispute is the interpretation of the Rules relating to ill-health retirement. CDC has based its decision on whether he may be able to return to “gainful employment” (i.e. return to any role) whereas the Scheme rules specify the criterion for this benefit to be whether the member is permanently prevented from “performing his or her duties” (i.e. return to the role being carried out before application for ill health retirement). CDC has misinterpreted the Scheme Rules and therefore asked the wrong questions in deciding whether to support his application.
36. The opinion that he might be capable of some employment has not been backed up by evidence since he is currently unable to work in any capacity. 
37. CDC’s stance is that as the employer they have a role in determining both whether he was incapable of carrying on his occupation due to Incapacity and therefore allowing early incapacity retirement and in determining whether that Incapacity was such as to mean retirement would comprise FMR. It is contended that whereas early retirement due to Incapacity requires the agreement of CDC, once that agreement has been given the Rules do not provide for the employer to make any determination regarding whether or not the basis of retirement comprises FMR. CDC has refused to support his application for early retirement under Rule 15.3 and refused to allow the Trustees to make a determination as to whether or not his state of health is such that he qualifies for FMR.  
38. It is for the Trustees to be satisfied that an active member “is and will continue to be incapable of carrying out their occupation due to Incapacity”. It is for the employer to agree with the Trustees that the member be allowed to retire from service; not least because there may be a need to retain the employee in question due to his or her skills and the requirements of the organisation and the associated costs of retirement. Under Rule 15.3 it is then for the member to determine whether to elect to receive a Scheme pension of the amount set out in the relevant appendix and if such an election is made, then it is a matter for the Trustees to determine the scope of the reduction on the advice of the actuary.
39. Rule 15.3 is not sufficiently broad that CDC is required to give specific consent to the Trustees as to the incapability of the member carrying on their occupation, the member’s election and the reduction in the pension is determined by the Trustees on the advice of the Actuary. This view is strengthened by the terms of Appendix X where the definition of FMR makes clear that where there is retirement due to Incapacity it is a matter of opinion for the Trustees as to whether or not that retirement fits the definition of FMR.
Summary of CDC’s position  
40. Rule 15.3 requires CDC to give its consent to the payment of any ill-health pension whether it is an Incapacity or FMR pension. Mr Bryce is therefore not entitled to any benefit under Rule 15.3 as of right (regardless of whether he satisfies either definition of Incapacity or FMR).

41. Rule 15.3 is sufficiently broad such that CDC may give its specific consent to either Incapacity or FMR. The Trustees are not able to grant FMR if CDC has not granted consent to FMR.
42. CDC is able in good faith to take into account a broad range of relevant factors including its own interests in order to determine whether it wishes to grant consent to an ill-health pension under Rule 15.3 (ie the wording of the Rule does not limit the range of factors) and such factors could include:
· whether in CDC’s view the member would satisfy the tests for Incapacity and FMR;

· CDC’s own view of the member’s medical position;

· the funding position of the Scheme;

· the cost to CDC of granting consent to an ill-health pension.
43. Only when CDC has given consent to either Incapacity or FMR must the Trustees consider whether the relevant Rules are satisfied in order to pay an Incapacity or FMR benefit (and the Trustees would need to see the advice of a registered medical practitioner.)  CDC does not consider it can act as decision-maker at both stages and it would not seek to intervene in the Trustees’ decision making. However, where CDC has indicated that it will not give its agreement to a FMR pension there would be no purpose in the Trustees’ themselves making an assessment.
44. One element of the FMR test under the Rules is that there must be a bodily or mental infirmity which “permanently prevents the member from performing his or her duties.” It is noted that:

· the definition of FMR does not refer to duties with the Employer; 
· Rule 15.3, before reaching the test for FMR, requires that the member is incapable of carrying on their occupation, and 
· within the definition of FMR, the definition of Incapacity must be met which requires “the Member is (and will continue to be) incapable of carrying on his occupation because of physical or mental impairment and the Member has in fact ceased to carry on that occupation”.

It is understood that “permanent” means what would ordinarily be the members working life, which would be to the normal retirement age for that member (60 for Mr Bryce) and it is considered the test is that “performing his or her duties” can apply to the member’s occupation with CDC or to other similar roles with another employer. This is supported by previous Pensions Ombudsman determinations (Q00409, L00649 and K00467).

45. CDC has offered to support an Incapacity (as opposed to FMR) pension through the Scheme.   
Conclusions

46. Mr Bryce applied for ill-health retirement on 16 March 2008 and therefore the relevant Scheme provisions are those adopted by the amending Deed and Rules dated 16 July 2008 which became effective from 1 January 2008. The dispute that has arisen is over the interpretation of Rule 15.3 and Appendix X. 

47. CDC argue that Rule 15.3 requires the employer to give its consent to the payment of any ill-health pension before the application is considered by the Trustees. CDC says that where it has indicated that it will not give its agreement to an ill-health pension there would be no purpose in the Trustees making an assessment. Conversely, Mr Bryce says that it is for the Trustees to be satisfied first that an active member “is and will continue to be incapable of carrying out their occupation due to incapacity” and then for the employer to give its consent that the member is allowed to retire from service.
48. The line taken by CDC makes it effectively the “gatekeeper” under Rule 15.3 so that if CDC does not agree to an ill-health pension the Trustees are not asked to consider the issue. Rule 15.3 begins with the words “With the agreement of the Employer…” and continues “…if the Trustees receive evidence from a registered medical practitioner …”.  What CDC is required to agree to is the Trustees allowing the member to retire and elect the relevant pension, in appropriate circumstances of ill-health as determined by the Trustees.  Expressly, agreement is contingent on the Trustees having received appropriate evidence, not the other way around.  So in the normal course one would expect the Trustees to make their decision based on the medical evidence first and then CDC to agree or disagree to retirement and election being permitted.  
49. More seriously CDC arrogated the Trustees’ task of deciding whether Mr Bryce’s state of health qualified him for an FMR pension.  CDC say that the Trustees would not consider an FMR application if CDC did not think the member qualified.  Although CDC submits that it does not consider it can act as decision-maker and that it would not seek to intervene in the Trustees’ decision making, in effect that is precisely what it has done. 
50. Mr Bryce also says that CDC based its decision that he is not entitled to FMR on whether he may be able to return to “gainful employment” (i.e. return to any role) whereas, he says, the Scheme rules specify the criterion for this benefit to be whether he is permanently prevented from “performing his or her duties” (i.e. in his view returning to the role being carried out before application for ill health retirement). 
51. In response to Mr Bryce’s application to my office CDC submit that “performing his or her duties” can apply to the member’s occupation with CDC or to other similar roles with another employer. But that is not the view CDC took when Mr Bryce’s application was considered (even though it was not CDC’s decision to make). In its letter of 3 February 2009 CDC discusses Mr Bryce’s ability to carry out “any duties” as opposed to being unable to carry out his “own duties”.  What they actually considered is irrelevant as it was properly a matter for the Trustees.
52. The Trustees themselves (against whom there has been no complaint) have the task of dealing with definitions of Incapacity and FMR that are not distinct from each other.  

53. The Incapacity definition would require Mr Bryce to be permanently unable to carry on his own occupation.  FMR requires that retirement is due to Incapacity and that Mr Bryce is prevented permanently from following his duties.  So for Mr Bryce to qualify for FMR he must be unable to carry on his own occupation and be prevented from following his duties (permanently in both cases).  If anything, it would seem that “own occupation” is wider one would say than duties – and yet the FMR definition results in higher benefits which in fact implies a more restricted circumstance.
54. I cannot give the Trustees directions as to how to interpret the relevant provisions – but it is likely that they will need to take advice before they do so. 
55. I am remitting the matter to CDC subject to the Trustees having considered Mr Bryce’s medical condition.  I would expect the Trustees to do that with as much haste as possible, given the delays incurred so far and the fact that the evidence from Mr Bryce’s initial application in March 2008 is likely to be all that is needed.  
56. Furthermore, CDC’s procedural failures and misinterpretation of the Rules have undoubtedly delayed matters.  The request was originally made in March 2008.  I can see no reason that the Trustees and CDC should not have made a decision within a relatively short period (for the purpose of my directions I take that as being by the end of June 2008).  In addition to any financial consequences the delays will, I have no doubt, have caused Mr Bryce considerable distress and inconvenience for which I make the appropriate direction below. 
Directions   

57. I direct that CDC shall forthwith, and in any event within 14 days from the date of this Determination, provide all medical evidence in its possession to the Trustees so that they may consider whether Mr Bryce fulfils the definition of Incapacity alone, or Incapacity and FMR. 
58. In the event that the Trustees decide that either of the conditions is met and that they wish to allow Mr Bryce to retire and elect the relevant pension, CDC shall decide whether to agree to that being allowed.
59. In the event that it is decided that Mr Bryce is so permitted, the benefits shall be put into payment as soon as is practicable and backdated to the later of the date on which Mr Bryce’s sick pay ceased (that being when he would have retired had a pension been payable) and 30 June 2008.
60. CDC shall pay simple interest on any benefits from the due date of each payment to the date of actual payment.
61. The interest referred to above is to be calculated at the base rate for the time being applicable to the reference banks (being the rate prescribed for the purpose - see Regulation 6 of the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996).
62. CDC shall pay Mr Bryce £500 as compensation for the distress and inconvenience he has suffered as a consequence of their maladministration.

TONY KING 

Pensions Ombudsman 

19 August 2011 
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