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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

	Applicant
	Miss S E I

	Scheme
	Teachers’ Pension Scheme – Prudential AVC Facility

	Respondent
	Prudential Assurance Company Limited (Prudential)


Subject

Miss I complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential. She alleges that the sales representative did not explain the alternative option of purchasing past added years (PAY) in the Teachers’ Pension Scheme to her and the advice given was weighted in favour of AVCs. She is also complaining that Prudential subsequently failed to deal with her complaint properly.  
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Prudential because it was only required to ensure that Miss I was aware of the PAY option. Furthermore, the evidence of what was said by Prudential’s representative, in the context of documentation which was reasonably clear, is insufficient for me to be able to find against it.
I have seen no evidence which substantiates her allegation that Prudential had later mishandled her complaint. 
DETAILED DETERMINATION

Material Facts

1. Prudential manages the AVC section of the Teachers’ Pension Scheme. Until 2000 Prudential offered an advice service through local sales representatives. Prudential is appointed by the Department for Education (DFE) (formerly the Department for Children, Schools and Families) as sole AVC provider to the Teachers’ Pension Scheme.

2. Miss I was born on 14 June 1957. She is a member of the Teachers’ Pension Scheme which has a Normal Retirement Age of 60. 

3. In June 1998, Miss I met with a Prudential sales representative and agreed to pay AVCs to Prudential at the rate of 7.2% of salary. She signed an application form on 9 June 1998 which included the following paragraphs:

“Prudential’s representative has clearly explained the two alternative methods available to me when considering the payment of additional voluntary contributions. I confirm that I have chosen the following method:

Completion of a Personal Financial Review.(not chosen by Miss I)
Prudential’s advice is based on the information I have given. If the information I have given is incorrect or incomplete, Prudential may not be able to give me the best advice.

Completion of the application form only. 
Because Prudential has not completed a Personal Financial Review, I understand that they are unable to give best advice. Any advice given will relate only to the payment of additional voluntary contributions.

Prudential representatives cannot give advice about any other company or its products.

I have received the Key Features document, “Your Personal Quotation” and the member’s AVC booklet.

I have been made aware of the booklet entitled “A Guide to the Teachers’ Pension Scheme” with regard to the “Added Years” option.”

4. Section 5 of the form was headed “Important Notice” and read:  

“”In applying to join the facility you should understand and accept that:

(b)because individual circumstances vary, you should, before starting to contribute to the Teachers’ AVC Facility, consider carefully whether contributing to it is in your best interests
5. Miss I feels that Prudential did not provide her with a well balanced consultation and its advice had been weighted in favour of AVCs. She asserts that the representative had disregarded PAY as a viable option during the meeting, apparently supporting Prudential’s view at the time that PAY was generally more expensive and inflexible than AVCs. She also claims that if the representative had informed her that he would receive commission for arranging her AVC policy, she would have reconsidered the option. 
6.  In August 2008, Miss I increased her monthly AVC payment to 9.75% of her salary but decided to stop her contributions in February 2009.
7. Miss I also complains that Prudential has not subsequently dealt with her complaint professionally.     
Summary of Prudential’s position  
8. Prudential considers that there was no regulatory requirement for its sales representative to tell Miss I about PAY. However, the company confirms that from the beginning of its contract with the DFE, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

9. Prudential has not been able to contact the representative for his recollections of the meeting with Miss I.
10. There is no evidence to suggest either that PAY would have been the preferred course of action for Miss I from the outset or that she was advised that AVCs were a superior investment to PAY.

11. If Miss I wished to pursue PAY, she could have obtained details of this at any time from the administrator of the main Teacher’s Pension Scheme.
12. It is not prepared to complete a costly and lengthy loss calculation for Miss I to determine whether she has been financially disadvantaged through paying AVCs instead of purchasing PAY when it has done nothing wrong.
Conclusions

13. Miss I says that the representative did not explain PAY clearly to her when she was considering the payment of AVCs. Such a claim rests on a false premise: Prudential’s obligation was no more than to inform her of the existence of the option.
14. An obligation to make her aware of PAY is less onerous than a requirement to clearly explain the option to her. To meet the obligation imposed on Prudential it was sufficient for its representative to draw to her attention either orally or in writing the existence of PAY. 
15. The representative was not obliged, indeed not permitted, to advise on PAY or to compare PAY with AVCs because he was only authorised to advise on Prudential products.  He could therefore only refer Miss I to the Teachers’ Pension Scheme booklet for further information about PAY. It can be reasonably concluded that, by signing the application form, Miss I confirmed that the representative had made her aware of the existence of the booklet and that it contained information about PAY. 

16. I am therefore satisfied that Miss I’s attention had been drawn to a booklet giving details of PAY and how to obtain a PAY quotation. It was open to her to research the PAY option in more detail, seeking independent financial advice, where appropriate, should she have wished to do so, and defer her decision to pay AVCs to Prudential until she was completely satisfied that it was the correct option for her. By deciding not to explore that possibility, Miss I chose not to make a more informed comparison.

17. Although I have noted her claim that the representative had disregarded PAY as a suitable option for her during the meeting, there is little evidence either to confirm or deny whether such advice was given or indeed, if it was whether it was inaccurate advice. It is difficult directly to compare PAY and AVCs because the same amount of money invested in either product may produce a result which might at different times be seen as financially advantageous and very much depends upon personal circumstances, e.g. age, salary, the amount contributed, attitude to risk and investment returns etc.
18. There is obviously a fine line between explaining a product and its benefits and actively discouraging alternatives, whether explicitly or implicitly. Without casting any doubt on the integrity of Miss I, these events were many years ago and her recollections could have been affected by external influences and the passage of time. 
19. Furthermore the application form shows that she opted for advice on AVCs only.  On the balance of probabilities, I therefore think it is unlikely that the representative would have made a statement that would not be supported by the documentation available to Miss I. 
20. She also asserts that if the representative had provided her with transparent information about the Prudential’s policy on commission payments, she may have had second thoughts about paying AVCs, but I have seen no evidence which supports such an assertion. 
21. I can only reach a view on the evidence available. That falls short of establishing that injustice was caused to Miss I as a result of any maladministration on the part of Prudential.
22. From the available evidence, I am also satisfied that Prudential has handled her case in a satisfactory manner before her complaint was referred to me.  
23. I do not therefore uphold Miss I’s complaint.
JANE IRVINE 

Deputy Pensions Ombudsman 

29 November 2010 
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