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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr R J Hearn

	Scheme
	Standard Life Self Invested Personal Pension Plan -  (the SIPP)

	Respondents
	Standard Life 


Subject

Mr Hearn complains that Standard Life failed to invest certain assets of the SIPP in the fund that he had intended. He says that they switched the investment from the Sterling Liquidity Fund to the Sterling Liquidity Plus Fund. 
The Pensions Ombudsman’s determination and short reasons

Standard Life were responsible for Mr Hearn’s funds being invested in a way he did not intend.  However, he could have mitigated any loss when his advisers were given sufficient information to identify that it had happened.  He should, however be compensated for the inconvenience of having to pursue the matter against a background of inadequate explanation. 

DETAILED DETERMINATION

Material Facts

Initial observations
1. Mr Hearn is a marketing director of a fund management group of companies. He is therefore experienced in investment matters.  He employed Wealth Strategies as his financial advisers.  
2. The complaint concerns certain investments made by Mr Hearn with the assets of the SIPP.  Some background is necessary.  The relevant investments were made through Standard Life Investments (Global Liquidity Funds) plc, a company incorporated in Ireland.  It is an open ended investment company (OEIC) which issues shares in “sub-funds”.  Amongst those sub-funds were the “Sterling Liquidity Fund” and the “Sterling Liquidity Plus Fund” which are at the heart of this complaint.  There were other sub-funds, including the US Dollar Liquidity Fund which is of passing relevance to the matter.  Standard Life Investments Ltd – a UK company registered in Scotland – was acting as the investment manager and distributor of shares.
3. The parties have not always described the sub-funds consistently.  So, for example, Standard Life and Wealth Strategies during the course of dealing with each other and with my office often refer to “the Global Liquidity Fund” and “the Global Liquidity Plus Fund”.  Sometimes “Global Liquidity Fund” and similar terms are used to describe the OEIC more generally (though sometimes there is no clear intent in the use of the term).  For the purposes of this determination generally I refer to the sub-funds as “Sterling Liquidity Fund” and the “Sterling Liquidity Plus Fund” in place of any alternative description that might have been used at the time.  I use quotation marks where I consider it important to identify the particular words used in a context.

4. As these were investments in the SIPP, the registered holder of shares was Standard Life Trustee Company Ltd, but nothing turns on that.  The investments were as directed by Mr Hearn and/or his advisers.  In relation to the particular investments in question, Wealth Strategies have told my office that Mr Hearn had done his own research and had spoken with the relevant Standard Life Investment manager “regarding the assets that were held within the Sterling Global Liquidity Fund”.
5. Transactions and holdings shown in the SIPP’s records reflected only the overall holding in the umbrella OEIC.  Holdings in the sub-funds were shown on separately issued statements.

6. As will become clear, this case would not have arisen if all the parties had understood the structure of the umbrella OEIC and sub-funds and used clear descriptions of them.  It is evident that staff of Standard Life did neither of those things – including some of the staff who have handled the complaint.  It is not clear that Wealth Strategies did, or perhaps still do, appreciate the structure.  I am, however, confident that Mr Hearn himself did.  For example in an email of 1 December 2009 to Wealth Strategies he refers to the “Global Liquidity Fund Umbrella structure” and says “Reality is that these Plus funds should ideally be under a different umbrella structure given their risk profiles…”

Events leading to the complaint

7. Standard Life received an email dated 1 February 2007 from Wealth Strategies. Wealth Strategies requested a switch in accordance with an email of 31 January 2007 from Mr Hearn to them, which was appended,  His instructions to Wealth Strategies said, “Please transfer: £500,000 from the Standard Life Cash Fund into the Standard Life Liquidity Fund (Sterling), £200,000 from the Standard Life Cash Fund into the Standard Life Liquidity Fund (US Dollar).”
8. Standard Life emailed Wealth Strategies on 7 February 2007 saying that Standard Life were unable to hold US dollars in “the Global Liquidity fund” “as the SIPP does not have a bank account attached to it that can deal to USD”. They said that as they knew they needed to make a switch of Mr Hearn’s funds they put his initial investment into the “instant access account” (by which, as later became clear, they meant the Sterling Liquidity Fund). They said that this was with a view to “change this to the 7 day notice account today [7 February 2007] after the switch had taken place.” (Here they meant the Sterling Liquidity Plus Fund). They said, “Obviously the interest rate on the 7 day notice is greater than instant access.  At the moment the monies are held in the instant access.” 
9. Wealth Strategies responded on the same date saying that Mr Hearn still wanted to have £200,000 switched into the US Dollar Liquidity Fund. They also said that if this matter could not be resolved immediately the £200,000 should be added to the £500,000 in “global liquidity”. 
10. Wealth Strategies wrote to Standard Life on 15 February 2007 saying that a contact at Standard Life Investments (as opposed to their normal SIPP department contact) had said that an investment in the US Dollar fund would be possible. They confirmed that Mr Hearn wanted to proceed with this investment.
11. There was a telephone discussion between Standard Life and Wealth Strategies on 15 February 2007 which determined what happened next, being that Standard Life transferred £200,000 into the US Dollar Liquidity Fund and £500,000 to the Sterling Liquidity Plus Fund. Standard Life have produced transcripts of this (and other) relevant telephone conversations.   The transcript of the particular discussion begins with the resolution of the US dollar investment.  It continues (where “IFA” is Wealth Strategies’ representative and “SL” is Standard Life):

“SL:
And what I’ve also done, if you remember the 700,000 went into the instant access doo dah things

IFA:
Yeah it went into the Sterling

SL:
…Instant one so we could move the monies like now

IFA:
Yeah

SL:
 So what I’ve done with the 500,000 plus any interest

IFA:
Right

SL:
Yeah that’s been applied, that’ll also move into the 7 day notice account

IFA
Oh, I’m confused now

SL:
It’s still in the Sterling fund

IFA:
Oh right

SL:
If you understand the sterling funds got 2 accounts, its got 1 that’s got instant access which has obviously got a lower rate of interest and a 7 day notice account, so I’ve moved it into the 7 day notice account cause obviously we can wait 7 day[s] on the monies coming back from a SIPP if we have to cause he’s still got money sitting there and it’s a much better rate of interest
IFA:
Right OK, so he will he have then 500,000 in the Sterling Liquidity Fund

SL:
It will be 500,00[0] plus a wee bit cause the interest [will] be there as well”

There is then a short diversion back to the dollar investment before the conversation continues as follows:

“IFA:
So how much will he have in there

SL:
Well it will be 500,000 plus whatever interest

IFA:
Right is that how much he’s got left

SL:
Yeah cause we moved 700,00[0] but obviously it’s been sitting there since a week [l]ast Monday or something so it will have gained interest but we were going to take 200,000 and put it in the US Dollar account

IFA:
Right so the 500 hasn’t gone into the Sterling Liquidity fund

SL:
Yeah

IFA:
Right that’s what I was getting confused, I was like I thought it was already in there but its not then

SL:
No it[’]s in the instant one and I’m moving it into the 7 day one

IFA:
So then tomorrow you will move 500,000 into the Sterling

SL:
Yip

IFA:
And then this other account to the dollar one

IFA:
Right OK
SL:
We certainly will and we’ll get contract notes and doo dahs and all the rest of it

IFA:
Right, fine, that’s what I was getting a bit confused and the rest of the money is still sitting in the daily one then

SL:
Yes

IFA:
I wonder if it’s worth moving that to the 7 day account

SL:
Oh no I’m moving all the money to a 7 day account

IFA:
Oh you are

SL:
So there’s 200,00[0] going into US Dollars and there’ll be 500,00[0] plus whatever interest the 700,00[0] has gained so we’re going to make the instant account zero’d

IFA:
Right OK, fine

SL:
And we[’]re going to move everything into the 7 day notice account

SL:
Ok

IFA:
Ok

SL:
Alright

IFA:
Yes, all good, very confusing”

12. Wealth Strategies emailed Standard Life on 8 March 2007 saying that Mr Hearn might wish to transfer some money out of “the sterling global Liquidity funds” and asked how long it would take.
13. Standard Life responded the same day saying that they needed to disinvest from the “Global Liquidity fund” and that it would take seven working days to get the funds transferred because “remember we moved the monies from the instant account to the 7 day notice account.” 

14. Also on 8 March 2007, Mr Hearn wrote directly to Standard Life requesting that some funds from the “Sterling Global Liquidity fund” be invested in alternative investments, along with other funds that were held in cash at that time.
15. A transaction statement for the Plan issued on 22 August 2007 shows a debit of £700,000 on 6 February 2007 described as “Buy Standard Life Investments Global Liquidity Fund”.  There is no reference to the 15/16 February transactions.
16. On 23 February 2008, Standard Life wrote to Wealth Strategies.  The letter began:

“As requested I enclose:

· Transaction statement for Global Liquidity Fund (GBP and USD)

· Global Liquidity Factfile for GBP – December and January

· Global Liquidity Factfile for USD – December and January”

17. Enclosed were:
· A two page statement headed “STANDARD LIFE INVESTMENTS GBP LIQUIDITY FUND - ADVISORY” with an entry for every business day from 1 December 2007 to 21 February 2008. Each entry showed zero shares, a zero balance, and zero interest accrued, accumulated and paid.  It culminated in a zero balance.
· A similar statement (running to three pages) headed “STANDARD LIFE INVESTMENTS GBP LIQUIDITY PLUS – ADVISORY”.  It did not have columns for interest, but showed, for each date entries under “Share Balance” and Nominal Balance” (the latter beginning just below £400,000 and ending at a balance of £404,873.81.)
· Another similar statement headed, “STANDARD LIFE INVESTMENTS USD LIQUIDITY FUND - ADVISORY”. For each date there was a balance of $403,000 and rising, as well as interest accrued and accumulated. It showed a closing balance of $406,787.12. 
18. The sterling factfiles were headed “Global Liquidity Funds” and gave data under the headings “Sterling Liquidity Fund” and “Sterling Liquidity Plus Fund”.  Pie charts gave a breakdown of assets for each showing a significantly greater percentage of “asset backed” assets for the Sterling Liquidity Plus Fund than the Sterling Liquidity Fund (63.08% as against 9.35% on the January factfile).  The sheet said that the Sterling Liquidity Fund had “same day access” and the Sterling Liquidity Plus Fund had a “7-day notice period”. 
19. On 13 April 2008, Standard Life sent Wealth Strategies similar statements to those sent in February headed “STANDARD LIFE INVESTMENTS GBP LIQUIDITY PLUS – ADVISORY” and “STANDARD LIFE INVESTMENTS USD LIQUIDITY FUND – ADVISORY”.  They showed closing balances of £407,360.63 and $407,996.98 respectively.  There was no statement for the Sterling Liquidity Fund.  The covering note said “As requested please find the statement for the liquidity fund …” 

20. On 5 May 2008 Standard Life sent a letter “To All Standard Life Investments (Global Liquidity Funds) plc – Sterling Liquidity Plus sub-funds Shareholders”. Shareholders were addressed, “Dear Shareholder” and the letter was headed “Sterling Liquidity Plus Fund”. The letter said:
“…with effect from….30th April 2008, the Sterling Liquidity Plus Fund sub fund will cease to use the amortised cost method of valuation and will adopt the mark to market method of valuation.

This action has been taken in response to deterioration in the liquidity characteristics of previously liquid assets and the ongoing divergence between the market value and the amortised cost value of asset backed securities. As a responsible sponsor Standard Life has also taken a number of steps to protect shareholders, including; the transfer of highly diverged assets … along with a substantial injection of liquidity and a payment to the fund which is equal to the divergence between the mark to market value of the fund’s assets and their amortised cost value at the time of the change between the valuation methodologies… The Sterling Liquidity Plus Fund investment objective remains to seek to provide enhanced returns over the medium term.”

21. Mr Hearn telephoned Wealth Strategies when he received this letter and Wealth Strategies emailed Standard Life on 9 May 2008 following his call.  They said that Mr Hearn had told them that he was concerned about the current value of the Plan and that the statement made in the letter of 5 May about cash injections had made him nervous.  They asked Standard Life for a copy of the letter.  Standard Life replied saying that they were themselves uncertain what the letter might have been.  Wealth Strategies followed it up on 13 May as there was to be a meeting with Mr Hearn that day.  It seems that they were not ever sent a copy of the letter by Standard Life.
22. Mr Hearn called Standard Life on 14 May 2008. During his telephone call he asked whether they could look at details of the SIPP on their computer system (he was having difficulties doing so himself). According to Standard Life’s transcript the conversation was mainly about the dates as at which the different funds were valued, but included a short reference to the funds at issue.  Standard Life said “Then we have Standard Life Investments Global Liquidity Fund and that is £612,731.17.” To which Mr Hearn responded “Now that[‘s] divided by 2 funds, one for Sterling fund and one for Dollar find, but it doesn’t show that separately?” and Standard Life said, “No, it doesn’t show.”  Later in the conversation Mr Hearn said “Also, it would be good if we could break down for example on the liquidity funds which are Standard Life funds, one a sterling one and one a dollar fund …”.  The member of Standard Life’s staff who took the call agreed to “check that out for you”. 
23. Standard Life emailed Wealth Strategies on 28 August 2008 attaching “a transaction statement for the period 1 June - 30 June for the Global Liquidity fund (page 3 is the USD section)”.  It was in fact three statements, including one for the Sterling Liquidity Fund which showed no shares held. The email said “If we were to surrender the Global Liquidity there would be no penalty but that as this is a 7 day notice account we would need to wait seven days for the monies.”
24. Standard Life emailed Wealth Strategies again on 6 October 2008 saying that the value of the Global Liquidity Fund on 30 September 2008 was £634,777.88 ($413,551.79 plus £406,220.59). 

25. Wealth Strategies wrote to Standard Life on 23 November 2008 saying that they had a review meeting with Mr Hearn.  The notes of that meeting referred to Mr Hearn wanting reassurances from Standard Life about the safety of the “Standard Life liquidity funds”, noting that Standard Life had added liquidity.  As a result Wealth Strategies asked for some assurances and other information.
26. Standard Life emailed Wealth Strategies on 26 November 2008 in response They described the Sterling Liquidity Fund and the US Dollar Fund in some detail including their strategy and objectives.  They gave similar information for the Sterling Liquidity Plus Fund confirming that Standard Life had added liquidity and saying that its make up was more akin to a short dated bond fund than a money market fund. 
27. Nothing much happened until Wealth Strategies emailed Standard Life’s SIPP department (their normal contacts) on 3 June 2009.  They said:
“We se[e]m to have some confusion over [Mr Hearn’s] holdings in the Global Liquidity funds.

When we were sending [Mr Hearn] his valuations we included the fund factsheets for the Global Liquidity fund and the USD Liquidity fund.  I know that when talking with [a Standard Life employee] he pointed out to me that [Mr Hearn] is in the Liquidity plus option, so I have been sending the Global Liquidity plus fact sheet which upon looking at it in detail is different to the liquidity fund
.

I have gone back through old statements of [Mr Hearn’s] SIPP and can see that his original investment reads on the transactions statement that the Global Liquidity fund was bought back in Feb 2007.

So can you

Confirm which investment he is in

Has he always been in this investment?

What has the performance been since the start of the investment”

28. It seems that a satisfactory reply was not forthcoming because Wealth Strategies then emailed Standard Life Investments.  Standard Life emailed Wealth Strategies on 11 June 2009 confirming that Mr Hearn’s SIPP was invested in the US dollar Global Liquidity Fund and the Sterling Liquidity Plus Fund.  They provided an asset break down of the funds. It was at this point that Wealth Strategies first raised the matter as a potential mistake by Standard Life.
The complaint to Standard Life
29. There then followed emails, telephone conversations and correspondence with Standard Life’s complaints team.  Wealth Strategies acted for Mr Hearn throughout – he was not directly involved with Standard Life.  I do not need to set out the correspondence in any detail, but the following gives a flavour.

30. The initial formal response from Standard Life on 27 July 2009 referred to an email from Standard Life on 7 February 2007 which purportedly was “confirming the monies held within the Global Liquidity GBP fund (instant access account ) was being moved to the Global Liquidity Plus GBP fund (7 days notice).”  (In fact that email referred to the notice periods, but not the funds).  The writer rejected the complaint, essentially on the grounds that Wealth Strategies knew what the notice period was and Standard Life would have issued “numerous statements”.
31. Wealth Strategies responded saying, amongst other things,

“We have copy emails from our consultant giving us fund fact sheets and an update of the investment strategy of our client’s investment and quoting his correct policy number in the USD liquidity and the Global Liquidity fund, so even Standard [L]ife thought he was in the Global Liquidity Fund.

I would like to add that when we view the account on-line our client[’s] investment under Miscellaneous show the fund as Standard Life Global Liquidity Fund. … Please provide an explanation of this.”

(So Wealth Strategies did not then appreciate that the reference on the on-line SIPP records was to the umbrella OEIC.  They had also apparently not distinguished between the umbrella “Global Liquidity fund” and the Sterling Liquidity Fund, treating the former as a description of both.)

32. On 9 September Standard Life’s complaints team wrote again to Wealth Strategies.  In their summary of events they referred to “the Global liquidity instant access account” and relied, in rejecting the complaint, on there having been references to a seven day notice account (which equated to the Sterling Liquidity Plus Fund).  (So even at this stage Standard Life were not clearly avoiding describing the funds as “accounts” or accepting that they should not have been so described.)
33. The response from Wealth Strategies (dated 18 September) made robust objection to Standard Life’s rejection of responsibility.  In amongst the comments were these:
“Is it Standard Life’s opinion that their on line viewing deliberately does not show the correct investment holdings of a client? Mr Hearn believes he is invested in Global Liquidity Fund, [y]our on line service for his plan number shows Global Liquidity Fund but he isn’t really invested there?  May we have an explanation of the reasons for this please?”

and

“I enclose a Transaction statement dated August 2007
 which clearly shows the purchase of £700,000 Global liquidity Fund on February 6th.  I can see the purchases of the structured funds that were instructed and I can see a sale in March of Global Liquidity fund.  Please confirm why Mr Hearn was still in the Global liquidity fund in March when you claim he was switched in February 2007 and more pressing please confirm why your transaction statements are not reflecting the fund switches that you have asserted took place in February 2007.”
(The quoted sections indicate that Wealth Strategies were still confusing the umbrella OEIC with the sub-fund, and presumably had disregarded that the on-line holding would have shown the total value of sterling and US dollar sub-funds combined.)

34. The final substantive response from Standard Life was on 6 November 2009.  It made clear reference to the umbrella and sub-fund structure (for example it said “Our systems only show Global Liquidity Fund” and “Our systems would not show internal transactions i.e. from the Global Liquidity Fund to the Global Liquidity Fund Plus [sic]”).  On the other hand it also said, ambiguously “The statements show the Plus fund and the system just shows the Fund”.   
35. Mr Hearn disinvested fully from Standard Life’s Sterling Liquidity Plus Fund on 9 May 2011. He still holds other assets under the SIPP. 
Summary of Mr Hearn’s position  
36. The complaint was made to my office on Mr Hearn’s behalf by Wealth Strategies.    It contains some peripheral allegations, for example to do with the way that the complaint was dealt with, and a wrong date on a factsheet, which briefly appeared as a red herring.  I have chosen to concentrate on the key issue, which is that Mr Hearn says the investment was made in the Sterling Liquidity Plus Fund when he intended it to be in the Sterling Liquidity Fund.  Mr Hearn has also made observations of his own.
37. He says that he did not give Standard Life any formal instruction for a switch into the Sterling Liquidity Plus Fund. 
38. He says he did not receive anything in writing from Standard Life confirming that a fund switch had taken place.  Specifically on the question of whether and when he ought to have known the investment was in the Sterling Liquidity Plus Fund, in an email of 1 December 2009 to Wealth Strategies in support of his complaint he says the following:
“I refute the suggestion that we were in a position to “mitigate any loss” from Feb 2008 as soon as we received “statements & communications which referred to Global Liquidity Plus Fund”.  Firstly, that is an admission that we did not receive such information for the previous 12 months. Secondly, the only communication I have seen that refers to the Plus fund are Fact Sheets for the Liquidity Fund which include info on the Plus fund on the second page, irrelevant if one believes the initial investment remains in the Liquidity Fund.”
and

“- the May 5th 2008 letter
 could well have been addressed to all participants n the Global Liquidity Fund umbrella structure & does not itself prove acceptance of an investment on my behalf…

- in the letter
 reference is made to statements received for Global Liquidity Plus Fund – I have never received any statement for the Plus fund – ever”
39. Mr Hearn points to a directly unrelated matter concerning Standard Life’s description of their Sterling Fund for which they were fined by the Financial Services Authority and were required to operate a remediation scheme.  He says that there is a parallel with his circumstances and that he is a victim of ambiguous fund descriptions which are examples of poor industry practice and regulation which is now being corrected.
40. He draws an analogy with ordering a petrol model of a particular car, being provided with a diesel version, and then being told that he should have known that he was getting the diesel from having been told the fuel consumption.

Summary of Standard Life’s position  
41. Standard Life would not have made the switch to the Global Liquidity Plus Fund without instruction. In effect they say that the February 15 2007 conversation amounted to an instruction on Mr Hearn’s behalf “with or without full knowledge of the fund”.  
42. The fact that there was a seven day notice period should have indicated that Mr Hearn was not in the Sterling Liquidity Fund. 

43. In the investment market there is a well recognised difference between a liquidity fund, which is cash based, and a liquidity plus fund, which is asset based.
44. The statement sent on 23 February 2008 for the Sterling Liquidity Plus Fund showed a balance of over £400,000.  If it was the wrong fund it should have been queried at the time.
45. Standard Life’s letter to policyholders of 5 May 2008 clearly related to an asset backed fund.  It referred to “Liquidity Plus” in the heading and also talked about “asset backed securities”, and “market to market”.  By the date of that letter, Mr Hearn ought to have raised the issue of the alleged incorrect investment.

46. Mr Hearn could have mitigated any loss from May 2008 when his investments in the Sterling Liquidity Plus Fund would have been £2,191.59 higher than if invested in the Sterling  Liquidity Fund.  So there is no loss now.
47. During the course of the complaint, Standard Life offered Mr Hearn £1,000 in acknowledgement that the February 2007 telephone conversation was to some extent misleading.
Conclusions
48. The background to the complaint is the existence of the two funds, the Sterling Liquidity Fund and the Sterling Liquidity Plus Fund, both under the heading of Standard Life Global Liquidity Funds.   As mentioned in my introductory comments, the descriptions used by the parties have not always been clear.  In the case of Mr Hearn and Wealth Strategies, this is understandable; they are not their funds.  In the case of Standard Life it is less so.
49. What follows is a fairly random series of examples of how the arrangements have been described (leaving the February 2007 telephone call to one side):

· in the email of 8 March 2007 Standard Life talked about disinvestment from the “global liquidity fund” taking seven days;

· at the same time, Standard Life took and acted on an instruction to disinvest from the “Sterling Global Liquidity fund” (in which strictly Mr Hearn had no assets);

· the August 2007 transaction statement refers to an investment in “Standard Life Investments Global Liquidity Fund” which amounted to an umbrella term for the two sterling and one US dollar funds (or shorthand for the OIEC);
· the letter of 23 February 2008 refers to a transaction statement for “Global Liquidity Fund (GBP and USD)” which is again in context an umbrella term for all three funds – since three transaction statements were enclosed;

· the same letter referred to “Global Liquidity factfile for GBP” which were factfiles relating to the two sterling funds on one sheet, described as “Sterling Liquidity Fund” and “Sterling Liquidity Plus Fund”;

· the statements enclosed with that letter described them as “GBP liquidity fund” and “GBP liquidity plus”;
· covering notes to statements refer to “the liquidity fund” as an umbrella term;

· regularly in correspondence with my office the two funds have been referred to as “Global Liquidity” and “Global Liquidity Plus”.
50. So it would perhaps not be surprising if there was a misinvestment that went unidentified, at least initially.  
51. The only written instruction relating to the original investment was in Mr Hearn’s email of 31 January 2007 which was forwarded to Standard Life.  It was that the £500,000 should be in the “Standard Life Liquidity Fund (Sterling)”. If it was to be invested without further enquiry it most nearly described the Sterling Liquidity Fund, which is what Mr Hearn says he intended (and I accept that).

52. The transcript of the conversation between Standard Life and Wealth Strategies on 15 February reads as if neither side knew what they were talking about, which is extraordinary when dealing with £500,000.  However, Standard Life took the lead in deciding which of the two sterling funds Mr Hearn should be invested in even if they did not know exactly what they were.  Not only that, but the description of the two as “accounts” (they were funds) bearing “interest” (only one of them did) and distinguishing between them primarily by the notice period were cumulatively misleading in the extreme.  I find that the initial investment was, as a result of Standard Life’s decision and unclear communication, invested in the Sterling Liquidity Plus Fund, which Mr Hearn would not have wished.
53. So there was maladministration by Standard Life in that respect.  The remaining question is what, if any, loss this has caused. Material to that is whether Mr Hearn ought to have mitigated any loss. I have to decide whether, and if so when, either Mr Hearn or Wealth Strategies should have realised that the investment was not as intended. 

54. My starting point must be that Standard Life are on the back foot.  Mr Hearn’s working assumption could reasonably have been that his and his advisers’ instructions had been followed (or if they were not clear, that they would have been questioned.) In that context I do not think that the mere fact that there was a seven day notice period should have triggered particular concerns.  

55. Although there is a reference to contract notes in the February 2007 telephone conversation, Standard Life have not offered any documents before February 2008 which could or should have triggered enquiry by Mr Hearn or his adviser.

56. However, in February 2008 Wealth Strategies were sent statements that identified that there was an investment in the Sterling Liquidity Plus Fund and none in the Sterling Liquidity Fund.  Similar statements were sent in April.  And in May 2008 Mr Hearn received the circular letter which caused him some concern.
57. Mr Hearn is experienced in investment matters.  It is clear from his email of 1 December 2009 to Wealth Strategies that he understood the structure of shares in sub-funds of the OIEC.   He would therefore have known (had he thought it necessary to put his mind to it) that references to the Global Liquidity Fund were not references to a single fund, but to the umbrella.   Mr Hearn says, though, that he did not ever receive any statements that identified the investment as being in the Sterling Liquidity Plus Fund.  If he only saw SIPP transaction statements and the on-line records then that would be true, because they only showed the total holding in the umbrella OEIC not the sub-funds.  Mr Hearn knew that they were not shown separately, though he asked if they could be.
58. However, the February 2008 statements that were sent to Wealth Strategies are quite clear.  If Mr Hearn did not see these, Wealth Strategies as his agents and advisers certainly did. The whole sterling investment was in the Sterling Liquidity Plus Fund.  There was nothing in the Sterling Liquidity Fund. What was less obviously clear was that the Sterling Liquidity Plus Fund was substantially asset backed, unlike the Sterling Liquidity Fund.  
59. I accept that the initial investment went wrong because a particular employee of Wealth Strategies was bamboozled and misled by the February 2007 conversation.  But Wealth Strategies as a body should have had sufficient knowledge of their client’s affairs to have known, from statements sent to them, what funds he was in and what the essential characteristics of those funds were.  Less probably, if they were just acting as administrator for Mr Hearn’s instructions without any responsibility to understand them, he and they ought to have made arrangements so that necessary information was passed back to him.

60. So I find that at some point not too long after the statements were received by Wealth Strategies in February 2008, Mr Hearn was effectively on notice that something had gone wrong.  Doubtless it would have taken a while for the matter to be understood and the position corrected. (I have no great faith that a clear explanation of the funds would have been produced by Standard Life, given the lack of clarity with which most of their connected communications have been encumbered.)  But it should not have taken very long before there was an instruction to switch back from the Sterling Liquidity Fund to the Sterling Liquidity Plus Fund, certainly by May.
61. What happened in 2009 when Mr Hearn actually discovered the misinvestment is therefore irrelevant.  The position could have been corrected in early 2008.  Mr Hearn says he made significant losses up to 2009 as a result of the difference in the performance of the two funds. But Standard Life are not liable for any loss after the point at which the position could have been corrected.  For that Mr Hearn must look elsewhere.

62. To extend Mr Hearn’s car analogy (perhaps beyond breaking point); if the diesel model evidently had a higher value than the petrol model at the point that he, or someone acting for him, ought to have realised that the car had a diesel engine, then he could not expect to be compensated for a later reversal of the position.
63. Standard Life have calculated that as at May 2008 the investment in the Sterling Liquidity Plus Fund had performed better than had it been in the Sterling Liquidity Fund.  That being so, very fortunately for Standard Life in the circumstances, no compensation for differing investment return is due.
64. I do not have powers analogous to those of the Financial Services Authority to penalise Standard Life or to require them to be clearer in naming their funds or to train their staff to understand them better.  I have already remarked that the confusion was unsurprising given the fund names, the structure and the imprecise descriptions used in correspondence and conversation.  I have also commented on the lack of understanding or sophistication in the telephone calls.  I am not in a position to reach conclusions about Standard Life that go wider than those I can properly reach from the facts of this case.
65. Although, by sheer coincidence of timing, Standard Life are not liable for any financial loss, by misleading Wealth Strategies they caused a complaint to arise. They then failed to get to grips with the matter and explain clearly what the arrangement was and what could be done to put matters right.  I uphold the complaint to that extent.  They have offered £1,000 as compensation for non financial injustice.  This is as an award to compensate Mr Hearn, not as a penalty.  It is unconnected to any financial loss (for which, as I have found, their liability is nil).  I consider £1,000 to be sufficient to compensate Mr Hearn for the distress caused by the investment being made wrongly and for Standard Life’s lack of proper explanation. 
Directions
66. I direct that within 28 days Standard Life shall pay Mr Hearn £1,000.
TONY KING 

Pensions Ombudsman 

30 March 2012 
� Since May 2008 Standard Life had apparently been provided separate factsheets for the Sterling Liquidity Fund and the Sterling Liquidity Plus Fund (unlike in 2007 – see paragraph � REF _Ref318810483 \r \h ��18�).


� Referred to in paragraph � REF _Ref318815483 \r \h ��15�


� See paragraph � REF _Ref318818079 \r \h ��20�


� the letter of 6 November from Standard Life
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