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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Miss I Jackson

	Scheme
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	NHS Business Services Authority (the Authority)


Subject

Essentially, Miss Jackson’s complaint is that she has been wrongly refused a Permanent Injury Benefit (PIB).
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Authority as they have not properly considered whether Miss Jackson has incurred a Permanent Loss of Earnings Ability (PLOEA) as a consequence of her injury at work, which they agree was wholly or mainly attributable to the duties of her NHS employment.
DETAILED DETERMINATION

Relevant Scheme Provisions 
1. The National Health Service (Injury Benefits) Regulations 1995 (as amended) (the Regulations), regulation 3 states:
“Persons to whom the regulations apply

(1)    … these Regulations apply to any person who …

… sustains an injury, or contracts a disease, to which paragraph (2) applies.

(2)  This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and similarly, to any other disease contracted, if –

(a) it is wholly or mainly attributable to the duties of his employment; …”

2. Regulation 4 sets out the scale of benefits. Regulation 4(1) states,
“… Benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies”
Material Facts

3. Miss Jackson was employed in the County Durham and Darlington NHS Foundation Trust until she took ill-health early retirement at the age of 50 in March 2003.  She was suffering from severe degenerative disease of the lumbar spine for which she had undergone surgery in 1993 and 1999.

4. In April 2009, following an exercise to identify people who might have been discouraged from applying for PIB, Miss Jackson applied on the grounds that incidents at work in 1980, 1981 and 1983 had attributed to her spinal condition.
5. The Authority referred Miss Jackson’s application and case papers to their Medical Adviser (Atos Origin) who said: 

“Although there are no official accident forms on file the mechanisms of her NHS back injuries described by the applicant would not have been expected to have caused a significant disability to a healthy spine. On the balance of probability her back problems are due to a constitutional disease of the spine. As such her back pain cannot be wholly or mainly attributable to her NHS employment.”

6. The Authority refused Miss Jackson’s application on the basis of Atos Origin’s opinion.
7. Miss Jackson unsuccessfully appealed the Authority’s decision under the Scheme’s two stage Internal Dispute Resolution (IDR) process.
8. At IDR stage one, Atos Origin advised the Authority:
“…there is a history of a back condition, which has caused recurrent symptoms from the late seventies. Investigations have consistently shown evidence of spinal degenerative disease and facet joint disease. Though she has required disc surgery, there is not evidence consistent with her having sustained an injury at work leading to a pathological condition commensurate with long-term incapacity. It is likely that she has suffered exacerbations of symptoms in the course of her work due to the presence of the underlying symptoms in the course of her work due to the presence of the underlying degenerative/constitutional spinal disease, which itself has not been caused by her work.” 

9. The Pensions Advisory Service (assisting Miss Jackson), submitted Miss Jackson’s IDR stage two appeal on the grounds that if the incidents at work (which had aggravated and accelerated her underlying constitutional back condition) had not occurred it was probable that the degenerative condition in her spine would not have prevented her from continuing in her NHS employment before age 65.
10. With the appeal was enclosed a letter dated 1 March 2010 from Mr Nath, a Consultant Neurosurgeon.  He said:

“Miss Jackson is a fifty seven year old Ex-Nurse who became a patient of mine in 1993 because of significant degenerative disease symptoms for which she required a root decompression operation.

In 1999 she continued to have significant symptoms due to degenerative disease in the lumbar spine and had an L5/S1 discectomy under my care.

It is generally accepted by Experts in the UK that in balance of probability that degenerative disease symptoms come on spontaneously in the early fifties or at the earliest late forties.

I note that [Miss Jackson] when she first had surgery was forty one years old. I note that there was a previous history of trauma in that she had a lifting accident at work and on this basis on balance of probability, my opinion is that she did develop the symptoms in her lower back nine years ahead of time when they would have [come] on spontaneously.

…

This presupposes that everything that has happened to her and her back have happened nine years earlier than they would have had the relevant injury [not] occurred, and this includes retirement.”
11. The Authority asked Atos Origin to give their opinion on Miss Jackson’s appeal. Atos Origin accepted Mr Nath’s view that the lifting incident at work was mainly responsible for the acceleration of the degenerative disease in her spine and concluded:

“However, as Mr Nath has indicated, this acceleration only advanced her disease by nine years and that by the age of 60 her ongoing back problem would be due to the Degenerative Disease of her Lumbar Spine.

As the Injury Benefit scheme has to consider the effects to age 65, it is clear from the above reasoning that there is no permanent loss of earnings ability beyond the age of 60 as her back condition was by then entirely due to her Degenerative Spinal Disease.”  
12. The Authority rejected Miss Jackson’s final appeal.
13. Miss Jackson complained to my office that the Authority had misinterpreted Mr Nath’s comments. With her application, Miss Jackson submitted email correspondence that she had had with Mr Nath, subsequent to the Authority’s final decision, as evidence that, on the balance of probability, the degenerative condition in her spine would not have prevented her from working before age 65. In this exchange, Miss Jackson asked Mr Nath:

“If I had not continued lifting and handling patients following the surgery, would it have been possible to have continued working for another 4/5 years?” 
Mr Nath replied:

“Probably. Because the symptoms at onset would have come on gradually during that period of time. People with spontaneous onset of degenerative disease symptoms usually have gradual onset of the complete picture.”



Miss Jackson then asked Mr Nath:


“I know this is very subjective, but would value your opinion as it is my contention that the NHS Injury Benefit Scheme cannot definitively predict that I would have gone on to develop the disease. And even if it had come on spontaneously at the age of 50, there is still a possibility that had I worked in a more sedentary occupation there is no reason that I could not have carried on working until the age of 65.”  


Mr Nath replied:


“The majority of experts [in] the UK feel on the balance of probability, symptoms tend to come on spontaneously in the 50’s; not age 50. That means about mid-fifties. [I]f you average out the view it would suggest at age early fifties.”

14. The Authority referred Miss Jackson’s comments and her email correspondence with Mr Nath to Atos Origin, who informed the Authority that their opinion remained unchanged:

“Basically, [Mr Nath] is not altering his view with regard to his estimation of an acceleration of 9 years on [Miss Jackson’s] case; in fact, he does not specifically mention it in his reply. He does say that on average the onset is estimated to be the early 50s, not age 50, say 53.


In [Miss Jackson’s] case if you add 9 years to age 53 it would give 62, or even if you estimated 55 it would give 64, both ages below 65. 


In other words, at age 62 or 64 her back condition would be then entirely due to her degenerative spinal disease.”
15. The Authority accepted Atos Origin’s view.  In responding to my office to the complaint they explain the decision in the following way.

“The Medical Officer considering the application and taking into account the report from Mr Nath, was satisfied that Miss Jackson’s NHS duties were mainly responsible for the acceleration of the degenerative disease process.  On this basis it was accepted that Miss Jackson had suffered an injury wholly or mainly attributable to her NHS employment.  Turning to her permanent loss of earning ability (PLOEA) the Medical Adviser commented that acceleration only advanced her condition by nine years and that by the age of 60 her ongoing back problem would be due to the Degenerative Disease of the lumbar spine.  Therefore any permanent, i.e. ongoing loss in earning ability is due to the constitutional degenerative condition.  To explain further; a constitutional condition is defined as part of a person’s body make-up and as such, would in all probability have happened anyway irrespective of lifestyle or work activities.”

16. In response to further enquires, on 9 November they responded to my office in these terms.

“…PIB requires a permanent loss of earnings ability of more than 10% by reason of the injury or disease [regulation 3(2) prescribes injury and regulation 4(1) provides the qualification of “by reason of”].
However applications for PIB are seldom straightforward especially where a person has an underlying condition.  For example, there will be some cases where, on the facts, the reduction in earnings ability plainly stems from the regulation3(2) injury alone, and does not stem in any way from the pre-existing condition, or from the combination of the pre-existing condition  and the regulation 3(2) injury.  But there may be other cases in which the work regulation 3(2) injury and the pre-existing disability combine to have a greater impact on earnings ability that that from the pre-existing disability alone, or the regulation 3(2) injury alone.  In such cases, an assessment must be made of the reduction in earnings ability which would have resulted from the injury on its own.  This is because regulation 4(1) requires the [permanent reduction in earnings ability to be “by reason of the injury or disease” (and not by reason of some other cause).

As such [the Authority] and its Medical Advisers must tease out whether any permanent loss of earning ability attaches to the injury alone rather than the combined effect of the underlying condition and the injury.”
17. During the course of my office’s investigation, Miss Jackson produced evidence that her original 1978 contract of employment included a requirement that, as a female, she should retire at age 60 (it said that males retired at 65).  My office asked the Authority for a submission as to whether “permanent” should therefore be assessed to age 60, rather than age 65 
18. The Authority said that they understood from Miss Jackson’s employer that compulsory retirement at age 60 had not applied for many years. They also said that the scheme (by which I understand they meant the NHS Pension Scheme) did not have a standard retirement age and they considered it correct to measure ‘permanence’ for the purposes of assessing PLOEA as being to age 65.

19. The Authority have confirmed that if Miss Jackson had been awarded PIB the effective date for payment would be 18 March 2003 (the day following the cessation of her NHS employment).

Conclusions

20. I begin with the recently introduced question of whether permanence should be regarded as running to at least 60, as Miss Jackson argues, or at least 65 as the Authority say.

21. I accept that the evidence is that at the time her employment ended, there was no contractual requirement that Miss Jackson had to cease work at 60.  Operating different retirement ages for men and women has been unlawful since 1987.
22. Identifying the age at which Miss Jackson would have retired (as the Authority apparently did) was only a way of fixing an earliest point at which earnings capacity was no longer material.  If the injury lasted until that point then a reduction in earnings capacity could be said to be permanent.   Age 60 does have some relevance to Miss Jackson.  Had she remained in service, she could have begun to draw a pension, at her option, at any time from 60.  But she would have continued to earn further pension beyond that age if she had remained in employment.   I do not think it can be said that her earnings capacity had no further relevance past 60 just because she could have drawn her pension from then.

23. So I do not find that the Authority were wrong to take “permanent” to mean lasting at least until beyond age 60 (in fact, to age 65).  

24. However, for reasons that follow, I consider that there was a flaw in the way the Authority approached the analysis of whether Miss Jackson had suffered a permanent loss of earnings ability by reason of the injury or disease.

25. Miss Jackson suffered an injury which the Authority have accepted passed the “wholly or mainly attributable” test.  What the Authority say, though, is that beyond the point at which the underlying condition would have caused such a reduction in the absence of the injury, the reduction is not “by reason of” the injury.

26. The underlying policy is that the Authority seeks to “tease out” whether permanence is caused by the injury or by some combination of pre-existing condition and injury.

27. In my view the Authority needs to be very careful in “teasing out” not to reintroduce the question of the cause of the injury.  It will already have decided that the injury is wholly or mainly attributable to the employee’s work (to simplify the regulation).  If the person has such an injury and their earnings capacity is permanently reduced by reason of it to a sufficient degree, then on the face of it they have passed the test.
28. There may be circumstances in which a person who had suffered a particular injury and had a pre-existing condition would recover more slowly than a notional person without a pre-existing condition.  That might mean that permanence was not due to the injury.  In Miss Jackson’s case, though, I have not seen anything in the medical evidence to suggest that in the absence of her pre-existing condition she would have recovered before she reached age 65. NHS Pensions Medical Advisers have interpreted Mr Nath’s comments to mean that after nine years Miss Jackson would have recovered from her work injury and thereafter her underlying condition would be solely responsible for her back condition. However, Mr Nath does not actually give any opinion on whether Miss Jackson’s work injury (in isolation) is permanent. He only says that the work injury accelerated Miss Jackson’s pre-existing condition becoming symptomatic by nine years.  It does not follow that after nine years her condition would no longer be due to the injury she suffered at work.  It just means that by then, in the absence of the injury she in fact received, she would probably have suffered an injury with similar symptoms. 
29. The Authority’s task is to assess the cause of the injury and whether, on the balance of probability, it has resulted in a PLOEA. If it is a fact that Miss Jackson’s loss of earnings capacity is permanent and would have been permanent in the absence of the underlying condition, then that is the end of the matter.  It is not relevant to the decision under the regulations that without the injury her earnings capacity would probably have been reduced in later years as the result of the underlying condition.  
30. As evidence of why it is irrelevant, take two people with identical injuries (wholly or mainly attributable to work in both cases) for both of whom there will be a reduction in earnings capacity of at least 10% until age 65.   One of them has a pre-existing condition the other does not.  On the Authority’s approach, the person with a pre-existing condition would potentially not receive PIB, the person without, inevitably would.  Yet in both cases the injury is, throughout the whole period to 65, the direct cause of the earnings reduction.
31. In summary, it is relevant to ask what would probably have happened to Miss Jackson having suffered the injury but without the underlying condition, though the answer is to be treated with some caution given that the injury’s cause has already been settled.  What would probably have happened to Miss Jackson without the injury is not relevant at all.

Directions   

32. I direct that within 28 days the Authority shall consider whether Miss Jackson’s work injury on its own (that is, if there had not been an underlying condition) has caused her to suffer a permanent reduction in her earnings capacity of more than 10%.  In doing so they are to disregard whether, in the absence of the injury at work, her underlying condition would have brought about a later injury.
33. In the event that PIB is payable, it is to be backdated to 18 March 2003 and simple interest is to be added to past instalments at the reference bank rate for the time, being from the due date to the date of payment, as provided for in regulation 6 of The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996.
TONY KING 

Pensions Ombudsman 
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