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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs P Henry

	Scheme
	Universities Superannuation Scheme (the Scheme)

	Respondents
	Universities Superannuation Scheme Ltd. (USS)


Subject

Mrs Henry complains about the decision of USS not to award her a full dependant’s pension and lump sum upon the death of her son, Dr Henry, and that USS failed to undertake adequate investigation before reaching its decision.

The Pensions Ombudsman’s determination and short reasons

The complaint should be not upheld because USS obtained sufficient relevant information in order to make a decision and the decision reached was not perverse. 

DETAILED DETERMINATION
Material Facts

1. Dr Henry was a member of the Scheme through his employment with the University of Oxford (the University), a participating institution in the Scheme.  USS is the sole corporate trustee of the Scheme.  Relevant extracts from the rules of the Scheme can be found at the Appendix to this determination.

2. On 9 June 1995 Dr Henry made an expression of wishes in favour of his mother, Mrs Henry, in respect of discretionary lump sum death benefits payable from the Scheme.
3. Dr Henry died on 4 February 2007 and as a result a lump sum and a discretionary dependant’s pension became payable from the Scheme.  

4. On 8 March, Dr Henry’s sister telephoned USS to enquire whether they were aware of Dr Henry’s death.  USS say that she informed them that Dr Henry lived a few nights a week with Mrs Henry at 146 Beech Avenue and paid the mortgage as Mrs Henry was unable to finance this on her own.   

5. On 11 March, Mrs Henry wrote to USS advising them that she was the administrator of Dr Henry’s estate and that she wished to make a claim against the Scheme as Dr Henry’s dependant.

6. On 13 March Dr Henry’s sister wrote to USS, on her mother’s behalf stating that her mother was disabled, receiving disability living allowance and was financially dependent on Dr Henry.  She provided a copy of a bank statement of Dr Henry’s and a completed copy of an income and expenditure form that USS had issued.

7. On the income and expenditure form Mrs Henry stated that there was a mortgage of £65,000 outstanding on the house that she occupied.  A copy of Dr Henry’s  bank statement for the period 13 December 2006 to 13 January 2007, also enclosed, showed a direct debit of £453.57 in respect of a mortgage held with Abbey which corresponded with a statement from Abbey addressed to Dr Henry stating the loan outstanding to be £65,412.68 and that the monthly payment due was £453.57. 

8. On 21 March, USS wrote to Mrs Henry advising her that they had been informed Dr Henry had a partner, whom he was planning to marry, and requesting her name and address.

9. On 23 March, the University wrote to USS providing:

· an interim death certificate stating Dr Henry’s usual address to be 1 Upwood Park Cottages, Besselsleigh; and

· a letter dated 4 March 2007, on behalf of Mrs Henry and sent by her daughter stating that Dr Henry “was single but was planning to get married later in the year”.

10. On 26 March Mrs Henry wrote to USS enclosing a copy of the expression of wishes that had been completed in 1995 and saying: “[Dr Henry] lived alone and he was single.  I am also aware that he had only a visiting girlfriend.  I do not have any details about her.”

11. On 28 March, USS wrote to Dr Henry’s sister and on 4 April wrote to the University to request details of Dr Henry’s partner and on 19 April the University provided details of a fiancée, Ms W.

12. On 24 April, USS sent an e-mail to Ms W requesting details of her relationship with Dr Henry.  The following day USS spoke with Ms W who said that :

· she and Dr Henry had been a couple for four years and had lived together for the last two years at 1 Upwood Park Cottages; 

· they had planned to marry in November and that Mrs Henry had said that Ms W could have any of Dr Henry’s belongings; and

· she had been unable to deal with the shock of losing her fiancée and would be shortly going on unpaid leave. 

13. On 15 May, USS sent an e-mail to Ms W asking her to say whether she wished to be considered for a dependant’s pension.

14. On 18 May, USS wrote to Mrs Henry saying that it had a duty to investigate matters fully before settling death benefit payments and that it was not legally bound to comply with a member’s expression of wishes, although it would take it into account.

15. On 22 May, Mrs Henry wrote to USS enclosing a revised interim death certificate giving Dr Henry’s usual address as 146 Beech Avenue. 

16. On 24 May, USS wrote to Ms W again asking her to confirm whether she wished to be considered for a dependant’s pension.

17. On 5 June, Mrs Henry wrote to USS complaining about the delay in settling benefits and stated “My son…paid the mortgage on the home we shared.  I was dependant on his income, without that income I am in danger of losing my home.  The bank is demanding payment and I am unable to pay them.”
18. On 6 June, USS wrote to Mrs Henry to say that it had been arranged for an advance payment of £29,079, being 25% of the lump sum, to be made to her.  A cheque was sent for this amount plus interest on 8 June.

19. On 11 July, USS wrote to Ms W explaining that they were being pressed to finalise matters.

20. On 30 July, Mrs Henry wrote to USS saying she was unaware of any other dependants and on 31 July, USS wrote to her explaining what they needed to do under the rules of the Scheme having been made aware of the existence of a relationship between Dr Henry and Ms W.

21. On 3 September, USS received a letter from Ms W’s solicitors saying that she wished to apply for a dependant’s pension.  On 6 September they wrote to USS again, providing:

· a completed income and expenditure form for the period between February 2005 and January 2007 stating that Dr Henry contributed £37,543  to their total expenditure during this period including expenses relating to council tax, mortgage/rent, food and holidays; and 

· a schedule of documents that had been provided by Ms W which included a statement from Ms W confirming:

· that she had been Dr Henry’s partner for several years;

· they had lived together at Dr Henry’s house between March 2005 and October 2006: the house was partly rented out and being renovated with the intention that the entire house would be let out once work had been completed; and

· they had got engaged in April 2006; 

     and providing:

· evidence of their relationship including copies of personal correspondence, photographs, statements from colleagues, joint car insurance, joint gym membership, joint holidays, a statement from their landlady saying that they had moved in together as tenants of a rented house in October 2006. 

22. USS states that on 17 September, it received a letter from its solicitors confirming that in view of the evidence it would be a reasonable exercise of their discretion to split the lump sum and dependant’s pension equally between Mrs Henry and Ms W.  

23. USS also  states that as a matter of construction it has a policy of interpreting the phrase “financially dependent” in line with HMRC guidance, which states that a “Dependant” can include:

“…a person who was not married to the member if, in the opinion of the scheme administrator, at the date of the member’s death the person’s financial relationship with the member was one of mutual dependence.” 

and states:

“‘Mutual dependence’ does not require that a person is entirely or even predominantly dependent on another financially, nor does it require an equal level of financial dependence between the parties.  Clearly some element of reliance on each other financially is involved, but it is for scheme rules to set out criteria to be used by the scheme to determine dependency in these circumstances.”  

24. On 17 September, USS determined that Mrs Henry and Ms W should each receive 50% of the lump sum and 50% of the dependent’s pension and on 18 September wrote to Mrs Henry to inform her, enclosing a cheque for the balance of the lump sum and interest payable.

25. Mrs Henry complained under the Scheme’s internal dispute resolution (IDR) procedure and sought assistance from TPAS prior to bringing a complaint to my office.  
Summary of the position of Mrs Henry
26. Mrs Henry disputes that Dr Henry and Ms W were engaged or even living together as a couple and has provided supporting statements from friends of Dr Henry to that effect.  She says that little weight can be attached to statements from friends and colleagues saying the opposite.  She maintains that both names were not on the tenancy agreement for the house they rented, they retained separate residences and Ms W was not present at family parties including Dr Henry’s last birthday party held a couple of days before his death.

27. She states that the facts that they shared holidays, that payment was made on one credit card, that they shared joint membership of a sports club and exchanged gifts does not indicate a significant degree of financial interdependence.

28. She says no account has been taken of Dr Henry’s black Caribbean culture and background and the influence of that culture on family relationships, in particular between a man and his mother.    
Conclusions

29. Both the distribution of the lump sum death benefits and the decision relating to whether or not a dependant’s pension is payable requires USS to exercise its discretion.

30. Rule 11.1 provides for a lump sum death benefit to be held upon a discretionary trust in the event of the death of an active member before normal retirement age.  Rule 11.8 provides that where a member was not married at the time of death, USS has discretion to pay a pension to a dependant of the deceased member.
31. Rule 24 provides that USS shall have power, at its discretion, to pay or apply the whole or any part of a sum held to, or for the benefit of, all, or any of, the relatives, dependants, personal representatives or nominated beneficiaries of that deceased individual in such shares and proportions as USS shall in its absolute discretion decide.

32. In exercising a discretionary power, a decision maker must ask itself the correct questions, direct itself correctly in law, take into account all relevant but no irrelevant factors, and reach a decision which is not perverse (in other words, a decision which no other decision maker, faced with the same circumstances, could reasonably come to).  How much weight to give to particular factors is a matter for the USS and I can only interfere with a decision if I consider it to be perverse.  Where I conclude that a decision making process was flawed, I would not normally substitute my own decision but instead direct that the decision is taken again. 
33. Mrs Henry actively made a claim.  At the same time, USS became aware that Ms W, as Dr Henry’s partner, might also have been a potential claimant.

34. I am satisfied that USS properly sought the information they required about the  circumstances of both Mrs Henry’s and Ms W’s relationships with Dr Henry before reaching a decision about whether they were financially dependent on him.  

35. There was no dispute that Mrs Henry was financially dependent as the mortgage on the property in which she lived was being financed by him. 

36. Whilst it may not have been clear at the outset whether the relationship between Dr Henry and Ms W included a dimension of financial dependency, the submissions made by Ms W’s solicitors on her behalf demonstrated that Dr Henry contributed to almost half of their combined financial outgoings. 

37. The additional statements that Mrs Henry were not before USS at the time of the decision.  I am reviewing their decision, not making my own.  (I note that some of the evidence she has obtained goes to whether Mr Henry was intending to marry Ms W or not.  That is not relevant to whether they were interdependent at the time of Mr W’s death.)  I find that the information that USS obtained at the time was adequate. Having reviewed the evidence that USS considered when reaching their decision my view is that there was no reason to doubt its authenticity and reliability and I am satisfied that the decision reached was not perverse.  

38. The complaint is not upheld. 

TONY KING 

Pensions Ombudsman

28 March 2011 
APPENDIX

Scheme Rules

“Section 11 - Benefits on Death

11.1 Lump sum benefits on death in service before normal retirement age

(a) In the event of the death of any member while in active membership before attaining normal retirement age the trustee company shall raise out of the fund and hold upon the discretionary trusts a sum equal to whichever is the greater of:-

(i) three times the annual rate of the salary of the member at the date of death.

(ii) the lump sum which would have been payable under section 10 in respect of pensionable service if the member had retired under rule 10.4 on the grounds of total incapacity on the day immediately preceding the date of death together with any lump sum payable under rule 9.7(a).

(b) On the death of a member in active membership before attaining normal retirement age without leaving any spouse, dependant or child entitled to benefit under any of the provisions of rules 11.4 to 11.10, there shall be raised out of the fund and held upon the discretionary trusts an additional sum determined by the trustee company, acting on actuarial advice, to be equal to the value of the pension which would, apart from rule 11.9, have become payable under rule 11.5 to a surviving spouse of the member but calculated only by reference to the supplementary service (if any) which would have been taken into account in the computation of a spouse's pension.

…
11.8 

(a)
Where at the time of death no pension is payable to a Civil Partner of a Member or Pensioner member and a Member or Pensioner Member was not married the trustee Company shall have discretion to pay a Dependant of the deceased Member or Pensioner member a pension of an amount not exceeding that which would have been payable to any surviving spouse or Civil Partner of that Member or Pensioner member under rule 11.3 and for a period not exceeding three months following the death of that Member or Pensioner Member and it shall thereafter have a discretion to pay to any such Dependant, for such period as in its absolute discretion it shall determine, a pension of an amount to exceeding that which would have been payable to any surviving spouse or Civil Partner of the relevant Member or Pensioner member under rules 11.4 to 11.6 (to the extent that pensions under those rules are calculated by reference to pensionable Service).

…
(c )
In exercising its discretion under this rule the trustee Company shall have regard to, but shall not be bound by, any wishes of the member or Pensioner member expressed in writing. 

 “

Section 24 - Definitions

In these rules the words and expressions following shall, unless inconsistent with the subject or context, have the meanings set opposite to them:-

…
DEPENDANT

in relation to any member, former member or ex-spouse, a person (whether or not a relative) who in the opinion of the trustee company is, whether wholly or in part, at the time of the death of that member, former member or ex-spouse either:-

(i) financially dependent on that person or

(ii) dependent on that person because of any physical or mental disability

DISCRETIONARY TRUSTS

in relation to any sum directed to be held thereon in respect of a deceased member, former member or ex-spouse the trusts, powers and provisions exercisable by the trustee company set out below:-

(a) the trustee company shall have power, at its discretion, to pay or apply the whole or any part of that sum to or for the benefit of all or any of the relatives, dependants, personal representatives or nominated beneficiaries of that deceased individual in such shares and proportions as the trustee company shall in its absolute discretion decide;

…
(e) the trustee company may, but without being in any way bound to do so, have regard to any document signed by the individual concerned expressing the wishes of that person relating to the disposal of any sum to be held upon the discretionary trusts, and may issue forms for the purpose, and so that for the purposes of this definition any individual or corporation named in such expression of wish who is not a relative or dependant of the signatory shall be a 'nominated beneficiary' for the purposes of paragraph (a) above.”
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