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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr  D Mewton

	Scheme
	Sanyo International Limited Group Personal Pension Plan (the Plan)

	Respondents
	Prudential


Subject

· Mr Mewton complains about the decision reached by Prudential when settling his sister’s death benefits.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld.  The totality of the evidence does not support a finding that the decision by Prudential was perverse.
DETAILED DETERMINATION

Material Facts
1. Mr Mewton brings his complaint in his capacity as executor for his late sister, Ms Mewton.  The respondent, Prudential is the administrator of the Plan.  

2. The payment of lump sum death benefit is provided for under the rules of the Plan which are incorporated into the Member’s Booklet.  Item 5.3 of the Members Booklet states:

“5.3
Lump sum death benefit – non protected rights

(a)
The Rules require us as Scheme Administrator to choose who will receive the lump sum death benefit.  We have discretion to choose rather than you because if you control the benefit it may be liable to inheritance tax.  As we have the choice such a payment will usually be free of inheritance tax. 

(b)
We can choose from a range of people, including your widow or widower or surviving civil partner, dependants, relations, any person named in your Will or your estate.  We can choose more than one recipient.

(c)
You can give us details of whom you would like to receive the lump sum death benefit by using the Nomination of Beneficiaries Form.  We will take your wishes into account, but because recipients are selected by us under 
our discretionary powers, we do not have to follow your nomination.”

3. On 7 July 1995 Ms Mewton completed a will appointing her brothers Mr D and Mr P Mewton as executors and trustees of the will.

4. On 12 December 2004 Ms Mewton and her partner Mr P executed a deed (the 2004 Deed) in respect of a property they had bought.  The Deed agreed for the property to be held upon trust as tenants in common in the proportion 70/30 per cent between Ms Mewton and Mr P respectively.  The Deed also agreed that Ms Mewton and Mr P should each pay half the costs for repairs and maintenance and the outgoings including all service utilities. 
5. Ms Mewton prepared a draft new will on 7 February 2008 and on 25 November she wrote to her solicitors about completion of it.  She explained that she realised how important it was to have her new will completed but she had undergone more surgical procedures, was undergoing a new treatment regime but would turn her attention to it as soon as she was able.   
6. Ms Mewton died on 17 April 2009 and on death had not completed a new will or a benefit nomination form.

7. On 13 May Prudential received a letter the Co-operative Legal Services (the Co-op) stating that they had been instructed to act in the administration of the estate of Ms Mewton.  On 29 May the Co-op informed Prudential that Ms Mewton was not married, was not in a civil partnership, that she had no children, nor did she have any minor children who were dependant on her but had been living with her partner for over 10 years.
8. Prudential wrote to the Co-op on 2 June informing them that:

· the protected rights part of Ms Mewton’s fund would legally be paid to a widower but as there was no widower it would form part of the estate; 

· that Prudential had discretion over the payment of the non protected rights fund and this would normally be considered outside of the estate; and 
· the non protected rights fund was in the region of £95,000 and the protected rights fund was in the region of £48,000.
9. On 18 June Prudential received a further letter from the Co-op which provided a list of family members and confirmation that Ms Mewton’s partner was Mr P, that they had jointly owned the property they shared and that they paid bills jointly although neither was financially dependant on the other.
10. Mr Mewton contacted Prudential on 19 June advising that he was the executor of the will, that Ms Mewton had made a will in 1995 and had drafted a new one which had remained unsigned and that there were three brothers and a father. 

11. On 29 June Prudential was provided with a part copy of the will dated 7 July 1995 along with details of Ms Mewton’s three brothers.
12. On 6 July Prudential wrote to Mr Mewton to tell him that as Ms Mewton did not leave any beneficiaries, payment would be at their discretion but requested sight of the first and second wills.  These were provided on 8 July.

13. On 9 October the Co-op wrote to Prudential enclosing office copy grant of probate asking for protected and non protected rights to be paid to them.

14. Prudential state that on 22 October they wrote to Mr Mewton asking about financial dependency and how the property was owned.

15. Prudential wrote to the Co op on the same day:

“…We need more information to satisfy our responsibilities here and would be grateful for a copy of the letter referred to in the later draft of the will, by a firm of solicitors in 2008, but never executed.  This letter, it says, will explain why the member was not making greater provision in the draft will of 2008 and was addressed to the executors and left with the draft will.

We also need more information as to the ownership of the property – 5 Brodie Road, Enfield, Middlesex.  We have been advised that the house was owned jointly.  Please could we have confirmation of whether this property was owned as joint tenants or tenants in common.  Please also confirm the respective shares i.e. was it 50% each or otherwise?  There is a reference in the 2008 draft that refers to 70% ownership for the member.

There is a letter of 16 June 2009, from yourselves as administrators of the estate that states that neither Ms Mewton nor Mr P was financially dependant on the other.  However, it goes on to say that the house and bills were dealt with jointly.

Please confirm if Ms Mewton and Mr P were financially interdependent upon each other…”

16. On 22 October Mr Mewton e-mailed Prudential expressing surprise that the non protected rights would not be paid to Ms Mewton’s nearest relatives and informed Prudential that:

· his sister was very independent, kept her personal finances a secret and that not even Mr P knew her financial situation;

· she had kept the position regarding her wills to herself;

· that it was very relevant that Mr P was not made an executor of the new will;

· she had bought the house jointly with Mr P but had made a codicil to cover ownership as tenants in common which was split 70%/30% in Ms Mewton’s favour;

· both Ms Mewton and Mr P had maintained separate bank accounts but had a joint account that they put the same net amount in to each month for food and utility bills;

· Ms Mewton had wanted Mr P to have an additional 20% of the house and the family would like to honour that wish but would depend on whether the Charities demand their share of the 1995 will and what Prudential intended to do with the funds they had control over;

· Mr P had three grown up children that Ms Mewton had liked in varying degrees and she “did not want her hard earned funds to go to them!”; 

· Ms Mewton and Mr P were both financially independent of each other; and

· not taking the Prudential’s funds into account the funds already paid out to Mr P and the value of 20% share of the house would achieve the aim of making Mr P the biggest beneficiary of the estate.   
17. On the same day Mr Mewton provided Prudential with a copy of a draft memorandum (the memorandum) which Ms Mewton had prepared and arranged to be opened in the event that Mr P should contest her estate under the Inheritance (Provisions for Family & Dependants) Act 1975.  In it Ms Mewton stated:

· She had never financially provided for Mr P either wholly or partially and could see no reason why she should leave any more of my estate to him than she already had; 

· Mr P had the right to remain in the property until 12 months after the death of his mother; and

· although she owned 70% of the proceeds on sale of the property she directed that Mr P should be transferred sufficient equity so that he owned 50% of it.   

18. On 23 October Mr Mewton contacted Prudential and queried whether the protected rights would have to form part of the estate because this would have an impact on the tax situation, on the solicitor’s bill and the dispute between himself and named charities who were contesting the second will.  He informed Prudential that he wanted to abide by the second will and leave Mr P 20% of the house and that this would not be possible if the charities received 50% as left to them in the first will.   Prudential advised Mr Mewton that it was very unlikely that the protected rights would fall outside the estate and that further information would be needed about Mr P and the ownership of the house.
19. On the same day Prudential e-mailed Mr Mewton:

“You refer to the property as ‘they had a codicil to cover ownership as tenants in common which is split 70%-30% in Angela’s favour…’

Unfortunately this indicates that when the house was originally purchased there was one agreement that was subsequently changed.

We require absolute clarification of the method of ownership between the member and Mr P.  It may be that you have copies of the original conveyance, and we would be interested to see if possible, the Trust Deed dated 12 December 2004, or confirmation from the solicitors of the agreement of ownership.

We need to ascertain of the original house purchase agreement was changed subsequently (possibly on your sisters death).

Please clarify the split as to who had 70% and who had 30%.

In addition could you confirm if the property (5 Brodie Road) was owned outright, or was it subject to a mortgage, or mortgages?  If there was a mortgage was there some form of mortgage protection policy that would provide payment in event of death, in place?”

20. Later the same day Mr Mewton replied by e-mail.  He stated that the big difference was that in the old will Mr P was not mentioned and Ms Mewton left 50% of her residue to charity whereas in the new will this figure was 2/11ths of 25%.  He requested that the £49,000 be kept outside of the will because then much more of the money would go to her family and loved ones which was what she would have wanted and provided additional reasons:  

· 50% of this could go to the charities if the new will was not accepted;

· it would possibly be liable to tax at  40%; and

· it would create additional solicitor fees.

21. A little later the same day Mr Mewton e-mailed Prudential clarifying that Ms Mewton and Mr P had set up a declaration of trust when buying the house they shared and that Ms Mewton:

· owned 70% and Mr P 30%;

· had  sold a house she alone owned for many years and the equity from this was put towards the joint property; and

· had no mortgage and Mr P had a small mortgage in the region of £25 000 to £30,000 and as there was no mortgage there was no mortgage protection.

22. The decision reached by Prudential is evidenced by a note from their file which states:

“Decision

No nomination form has been completed.

Member was not married.  No children.

No financial dependants.

Review of situation concerning Mr P: evidence suggests that although a joint bank account was in place to pay for bills etc, no evidence of financial interdependency.

Property owned as tenants in common with Mr P rather than joint tenants. 

13 months before she died member drew up draft will, but did not execute it.  Probate Registry had accepted and issued grant on the 1995 executed will.  Therefore considered by Probate Registry to be the last valid will.  Up to two weeks before her death was discussing with brother, the will of her late mother and dealing with her estate.

After reviewing all information we have before us we feel in particular circumstances of the case that payment should be made to the deceased’s estate.”

23. Prudential then informed Mr Mewton of their decision by way of letter dated 4 November 2009.
24. The following day Mr Mewton complained:

“I am lead executor and trustee to my sister’s will.  Today I received a letter stating that £99,138.78 from my sister’s ‘non protected rights’ fund is going to be paid direct to my sister’s estate instead of being paid direct to her nearest living relatives as previously stated.  This means that this money now becomes subject to tax at 40% which is what my sister intended to avoid.”

25. HM Revenue and Customs (HMRC) guidance regarding death benefits payable at discretion of trustees (which also appliers to administrators) advises that where the trustees have discretion as regards payment of death benefits then the death benefits do not form part of the deceased’s estate for inheritance tax.  This is even where the trustees have discretion over the payment and exercise that discretion in favour of the deceased’s estate – the lump sum death benefit is not liable to inheritance tax.   

Summary of Mr Mewton’s position

26. Ms Mewton had been living with her partner Mr P for four years and had bought a house together.  Mr P cannot afford to stay in the house on his own and will need to sell when all the details of the Will are finalised, which of its own demonstrates an interdependency.

27. Both Ms Mewton and Mr P shared all household bills, home improvements, and holidays and that they owned the house they shared as tenants in common should not weaken any interdependency that may exist.
28. Prudential are not tied to the 1995 will and have ignored Ms Mewton’s wishes expressed in the unsigned will which included a much smaller share going to the charities.  

Summary of Prudential’s position
29. On the basis of the information provided there was not sufficient evidence of financial dependency between Ms Mewton and Mr P.  

30. The draft will was prepared some 13 months before Ms Mewton’s’ death, but never executed and the memorandum explained why no further provision was made for Mr P.

31. The 2004 Deed set out the proportionate ownership of the property they shared and that they should each pay half the running costs of that property.

32. The property was owned by them as tenants in common and that Ms Mewton had a loan agreement drawn up whereby she lent Mr P £25,000 repayable over two years clearly showing that she had put matters on a business like footing

33. There was no mortgage on Ms Mewton’s share and the responsibility for making the mortgage repayments rested solely with Mr P.
34. Mr D Mewton had confirmed that Ms Mewton and Mr P had maintained separate bank accounts apart from one joint account to which they contributed equally each month for food and utility bills.

35. HMRC guidance advises that where trustees have discretion as regards payment of death benefits then the death benefits do not form party of the deceased’s estate for inheritance tax purposes.    

Conclusions

36. Under the rules, Prudential have discretion over the payment of the lump sum death benefit.

37. In exercising a discretionary power, a decision maker must ask itself the correct questions, direct itself correctly in law, take into account all relevant but no irrelevant factors, and reach a decision which is not perverse (in other words, a decision which no other decision maker, faced with the same circumstances, could reasonably come to).  How much weight to give to particular factors is a matter for Prudential and I can only interfere with a decision if I consider it to be perverse.  Where I conclude that a decision making process was flawed, I would not normally substitute my own decision but instead direct that the decision is taken again. 
38. The dispute relates to Prudential’s decision to make payment to the estate rather than in the form of a distribution to the immediate family and Mr P, all of whom were in the range of potential recipients under the rules. Mr Mewton argues that making the payment in the way it has Prudential has ignored the interdependency between Ms Mewton and Mr P and Ms Mewton’s wishes as expressed in the later unsigned will.   
39. At the time of Ms Mewton’s death she had not completed a nomination form and whilst I appreciate Mr Mewton’s comments on the later unsigned will expressing Ms Mewton’s wishes in light of her changed circumstances, the fact is the second will had not been executed and Prudential were able to give preference to the earlier signed will. 

40. Moreover Prudential’s decision had taken into account that there would be no unfavourable inheritance tax implications for the family members and that there was no decisive financial interdependency between Ms Mewton and Mr P, as supported by the fact that the ownership of the property they shared was by way of a tenancy in common agreement and the fact that bills were shared equally.  

41. The decision reached cannot therefore be considered as perverse and the complaint is not upheld.

JANE IRVINE 
Deputy Pensions Ombudsman 

1 July 2011 
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