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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr J E Hunter

	Scheme
	Atos Origin Pension Fund (the Fund)

	Respondents
	Atos Origin (UK) Services Limited (Atos Origin)

Atos Origin Pension Trustees Limited (the Trustee) 


Subject

Mr Hunter says that: 
· when his contract of employment passed from Imperial Chemical Industries (ICI) to Atos Origin in 1996 the terms of the ICI Pension Fund continued to apply and consequently Atos Origin and /or the Trustee were not entitled to alter the basis on which he was entitled to a pension on early retirement;

· when his contract of employment was subsequently transferred in 2009 to Computer Sciences Corporation (CSC) this resulted in him leaving the employment of Atos Origin for reasons outside his control, and as a consequence he was entitled to an unreduced early retirement pension in accordance with the ICI Pension Fund. 

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because Mr Hunter was a deferred member of the Fund when his contract of employment transferred to CSC. The terms on which he seeks to rely fall outside the requirements of the relevant regulations. 

DETAILED DETERMINATION

Relevant Rules and Regulation
1. See Appendix.

Material Facts

2. Mr Hunter was born on 12 September 1952. From 1 September 1969 to 1 February 1996 he was employed by ICI and was a member of the ICI Pension Fund. His normal retirement date was 62.

3. On 1 February 1996 his contract of employment was transferred under the Transfer of  Undertakings (Protection of Employment) Regulations 1981 (the 1981 Regulations) to Atos Origin, and he became a member of the Fund.  
4. A ‘Brief for Managers and Employees on the HR aspects of the proposed outsourcing of Systems / TASC to Origin’ i.e. the effect on staff of transfer arrangements which took the form of a Question and Answer sheet included the following regarding pension matters:

‘Q11. In general terms what will happen to Pensions?

A11. Pensions are not covered by the Transfer of Undertakings regulations, however Origin has agreed to set up a separate ‘mirror image’ Pension fund. This will provide for benefits identical to those in operation in the ICI Pension scheme. Individuals will be able to join these new pension fund arrangements (see later)

Q14. What are the options on Pensions for those leaving ICI and joining Origin?

A14. On leaving ICI’s employment, employees have the following options available to them under the rules of the ICI Pension fund;

· Employees can transfer their pension entitlements with ICI from the ICI fund to that of Origin with no loss of benefits.

· …

· Those ICI employees age 50 and above at the date of sale with at least 10 years pensionable service (because they are leaving ICI for reasons outside of their own control) will be able to exercise their right to be paid an immediate ICI pension.

Q16. What exactly is Origin providing in these new Pension 
arrangements?

A16.   The benefits in the new scheme will be identical to those 
of the ICI’s current scheme. This means that if you join 
the fund you will contribute at the same rate as you do 
under the ICI fund and you will have an expectation of 
building up the same benefits as you would have done 
within the ICI fund”

5. Mr Hunter’s ICI benefits were transferred to the Fund as part of a bulk transfer. He ceased to accrue benefits under the Fund after 31 March 2008 at which point he became a Group Deferred Pensioner member. 
6. In August 2009, his contract of employment was transferred to CSC under the Transfer of  Undertakings (Protection of Employment) Regulations 2006 (the 2006 Regulations). 
7. Regulation 4 (1) of the 2006 Regulations provides that a TUPE transfer “ shall not operate so as to terminate the contract of employment of any person …but any such contract shall have effect after the transfer as if originally made between the person so employed and the transferee”. Regulation 4(7) however provides that this will not occur where an employee informs the transferor or the transferee that he objects to being employed by the transferee. In this event the transfer operates to terminate the contract of employment with the transferor but the employee is not treated as having been dismissed by the transferor.   
8. Prior to this the Employee Relations Director at Atos Origin, had written to Mr Hunter and to other members on 20 February 2008 as follows:

‘Dear Member

Redundancy Terms, Early Retirement and TUPE

I am writing to you to confirm the impact on your redundancy terms and specifically the element that currently allows you to take early retirement from the scheme with your accrued pension paid on an unreduced basis if you are at any time made redundant after the age of 50 as a result of the New Deal proposals.

I also understand that a number of you have raised questions surrounding the impact that a TUPE transfer may have on these rights.

Redundancy Terms

Your redundancy terms are contractual and will not be affected in any way by the closure of your final salary scheme as part of the New Deal proposals.

Early Retirement

The right to take early retirement from the Atos Origin Pension Scheme, with your accrued pension paid on an unreduced basis, is part of your contractual redundancy terms, it does not form part of your pension rights per se and as such is unaffected by the New Deal proposals. This right will continue to remain in place.

TUPE Transfer

In the event that your position were to transfer out to another employer under a TUPE transfer you would also maintain the right to early retirement set out above under your redundancy terms.

The right to an unreduced accrued pension on redundancy is something that remains with an employee in spite of employment transfers between employers. If a member were to transfer to another employer and was to then be made redundant by that employer, you would retain your entitlement to an unreduced pension.

This would be based on your combined service with the various different employers. Some of this benefit would clearly come from the Atos Origin Pension Fund, unless it had been transferred into the new employer’s pension scheme, and some of it might come from a previous Pension Fund as well if you had any deferred benefits left in it. The balance between these amounts and the full balance would be an obligation that your new employer would have to fulfil, much the same way as we have to do now.

As part of any TUPE transfer we are obliged to enter into a due diligence exercise with the new employer, part of this exercise is outlining the contractual entitlements of the employees that are to transfer to them, this includes what your redundancy terms are. You would also have the opportunity to confirm this with the transferee in your one to one meetings with them…’

9. Also prior to the transfer Mr Hunter had written to Atos Origin objecting to the transfer of his employment but when he was told that this would have the effect of terminating his employment with Atos Origin at the date of the transfer he did not pursue the objection.

Summary of Mr Hunter’s position

10. He ceased to be employed by Atos Origin at the instigation of the company and in a manner which was outside his control so that Rule 19 of the ICI Pension Fund rules applies. He is contractually entitled to retire and is entitled to payment of an unreduced pension.

11. Although Atos Origin and the Trustee say that a TUPE transfer is not ‘retirement’ and he agrees that this is so, under the terms of the ICI Pension Fund rules by which they are bound, the requirement for an unreduced pension is that he ‘must have left the employment of a contributing company for reasons outside his own control’. 

12. ICI inserted this provision to protect the employee and demonstrate their intent. As part of the original sale conditions Atos had to mirror and continue to mirror the original provisions of the ICI Pension Fund.

13. Atos Origin has changed the early retirement rule from that applying under the ICI Pension Fund. Under European law, it does not have the power to do so in respect of a provision for retirement prior to normal retirement age [Beckmann v Dynamco Whicheloe Macfarlane Ltd [2003] I.C.R. 50] (the Beckmann case). 
14. Atos Origin and the Trustee argue that because his employment was transferred to CSC under TUPE regulations, it is treated as continuous and has not ceased. However, under TUPE his contract of employment cannot be transferred if he objects to becoming employed by the transferee. He did lodge an objection but was told by Atos Origin that if he did not transfer he would be treated as having resigned, resulting in a loss of both his job and the right to an immediate pension. He says that he was therefore forced to accept the transfer.

15. He has supplied a copy of his contract of employment with Atos Origin effective from 2001 which is silent on the issue of pension except that it says that his current pension arrangements and retirement dates are unchanged.

16. Atos maintained that ex-ICI employers such as him lost no rights or benefits when they closed the Fund. This was not the case because at that point he became a Group Deferred Pensioner. Had he remained a Contributing member, Rule 19 Benefit 4 of the ICI Pension Fund rules would have applied to him and he would have been entitled to an unreduced early retirement pension at the point he transferred from Atos to CSC.

Summary of the Trustee’s position

17. Mr Hunter falls within the category of member to whom the Final Salary Plan Two Rules (originally known as the ICI Scheme Rules) apply. That is a person who, immediately before 1 February 1996 was a member of the ICI Pension Fund, who joined the Fund on 1 February 1996 and for whom the Trustee received a transfer of assets from the ICI Pension Fund.

18. Under 8A (1) of the Fund rules, effective from 31 March 2008, a member may elect to receive an immediate pension before normal retirement age provided certain conditions are met. The relevant section being: 

‘…if a Group Deferred Pensioner not entitled to a pension under ICI Scheme Rule 7(1) [Ill health] retires from Group Service before Normal Retirement Date…(ii) after his 50th birthday after completing at least 10 years’ Pensionable Service and at the request of the Employer…he may elect to receive an immediate pension…’

19. A Group Deferred Pensioner is someone who was an active member of the Fund on 31 March 2008 and who at the later relevant time was still employed by an employer participating in the Fund. Prior to the TUPE transfer to CSC. Mr Hunter was a Group Deferred Pensioner.

20. A TUPE transfer is a transfer of employment from one employer to another and since Mr Hunter’s employment was transferred to CSC there was no retirement and his employment is continuous.

21. It is not aware that Atos Origin made any request that Mr Hunter should retire under Rule 8A(1) and sub-Rule 8A(1)(ii).

22. As Mr Hunter did not retire from Group Service at the request of the Employer, the Trustee had no power to pay Mr Hunter an early retirement pension under Rule 8 and had therefore to refuse his request.

Summary of Atos Origin’s position

23. TUPE regulations require employees’ terms and conditions of employment to be maintained, but this requirement is not extended to benefits provided by way of occupational pension schemes unless these ‘do not relate to benefits for old age’.

24. In accordance with the European Court of Justice judgment in the Beckmann case, TUPE requires only the right to early retirement benefits and early retirement benefits payable on dismissal to be transferred to the new employment.

25. TUPE only applies to contractual rights, and in the private sector the employment contract is likely to say nothing about pensions or contain no more than an access provision to the employer’s pension scheme. The actual benefits payable under the scheme are payable by the trustees to the employee. 

26. The obligation to provide specific pension benefits does not pass under TUPE unless specifically incorporated into the employment contract and is an obligation of the employer. There is a significant distinction between a contractual obligation to provide specific benefits and a contractual obligation to provide access to a trust based pension scheme.

27. Following the Beckmann case and the case of Martin v South Bank University  (2003) ICR 50 (the Martin case)( both of which involved public sector schemes) the obligation to provide specific pension benefits does not pass under TUPE unless specifically incorporated into the employment contract. This it describes as “the narrow view” and contrasts with the “broad view” which treats pension rights deriving from either the employment contract or an employment related scheme as rights and obligations for the purpose of TUPE.

28. Mr Hunter’s contract of employment does not refer to any specific pension benefits (e.g. on redundancy), therefore on the narrow view the right to early retirement benefits under the ICI Fund does not transfer under TUPE  and he is only therefore entitled to benefits under the Fund and not those under the ICI Scheme.

29. Any Beckmann or Martin rights that Mr Hunter might have had to enhanced benefits on early retirement or dismissal only apply to active members of the scheme, and because he left active membership of the Fund from 1 April 2008, they do not apply to him. Any rights that he has relate to his right as a deferred member and are not due to any overriding community law obligation.

30. Alternatively, Rule 19 of the ICI Pension Fund provided for an early retirement benefit on dismissal and also when a member leaves employment for reasons outside his control. The Rule therefore allowed for a benefit to be paid when, amongst other things, a member leaves employment due to a refusal to consent to a TUPE transfer. Atos Origin was only obliged, under TUPE, taking the “broad view” following the Beckmann and Martin cases, to provide equivalent early retirement benefits payable on dismissal to those provided under the ICI Fund. It was not necessary to replicate the exact provisions of Rule 19 as these were wider than simply early retirement benefits payable on dismissal. 

31. The provisions of the Fund comply with TUPE and the difference between Rule 19 of the ICI Fund and Rule 8A of the Fund is therefore legitimate. 

32. Mr Hunter transferred under TUPE to CSC and is still employed by them. He does not therefore satisfy the requirements for an early retirement pension under Rule 8A of the Fund as he has not retired from the service of Atos Origin. He has left service of Atos Origin, but this is different from having been dismissed or retired at the request of the company.

33. His enforced early retirement benefits were protected on his TUPE transfer to CSC and he continues to be entitled to protections against enforced early retirement albeit against CSC rather than Atos Origin.

Conclusions

34. The question for me to determine is whether there was any obligation on Atos Origin and/ or the Trustee to accept Mr Hunter’s claim that he was entitled to an early retirement pension in the event of the transfer of his employment to CSC. The obligations of Atos Origin and the Trustee towards Mr Hunter in this regard were different.

35. As a general rule, on a TUPE transfer, all contractual terms of employment are carried forward to the new employer. There is however a specific exclusion with regard to pensions, except where these do not relate to benefits for old age, invalidity or survivors. Further consideration was given to these provisions in the Beckmann and the Martin cases where it was established by the European Court of Justice that early retirement benefits (and benefits intended to enhance the conditions of such retirement) paid in the event of dismissal or early retirement by agreement with the employer on reaching a certain age, are not old-age, invalidity or survivors’ benefits.

36. It was further established that the obligations applicable in these circumstances  arising from a contract of employment, are transferred to the transferee.

37. Atos Origin and the Trustee accept that the provisions of the Fund (as amended with effect from 1 April 2008) do not replicated the rule under the ICI Scheme which allowed contributing members over 50 to draw a pension where they left ICI for reasons outside their own control whereas those provided under the Fund (so far as is relevant to Mr Hunter’s case) relate to retirement in the event of redundancy or at the request of the employer. However, Mr Hunter did not have a contractual right, as against the Trustee, to the continuation of the same provisions as under the ICI Scheme. His rights, if any, to an unreduced early pension were as set out in the rules of the Fund. 

38. Under TUPE regulations Mr Hunter’s contract of employment is considered to have the effect as if originally made between himself and CSC. In other words his employment continues and he is not treated as having left service with Atos Origin through dismissal or redundancy. Nor is a transfer under TUPE a retirement, whether at the request of the employer or otherwise.  As Mr Hunter has not been made redundant and as he has not retired from service at the request of his employer he does not fall within Rule 8A and I find no fault on the part of the Trustee in refusing his request for an unreduced early retirement pension.  

39. So far as Atos Origin is concerned, the issue is whether Mr Hunter had a contractual right as against ICI to the benefit of the provisions of Rule 19 which transferred under TUPE to Atos Origin and which it should have ensured were provided for under the terms of the Fund or under his contract of employment. The only rights that passed on the transfer were the contractual rights which Mr Hunter had with ICI at the time of the transfer. According to the Question and Answer sheet of 1996 ICI acknowledged that had Mr Hunter exercised his option not to transfer from ICI to Atos Origins he would have been entitled to exercise his right under Rule 19.

40. It is clear that the right to an early unreduced pension on termination of employment due to redundancy or at the request of the employer was a contractual right that passed and this is covered by Rule 8A. Mr Hunter suggests that Atos Origin’s obligations went further. But apart from the Question and Answer sheet referred to above, I have seen no evidence that the additional right which ICI said that Mr Hunter had under the ICI Scheme was also a contractual right as between him and ICI or, importantly from Mr Hunter’s point of view, that the right (if there was one) continued as between him and Atos Origin even after he had ceased to be a “contributing” member of the Fund. 

41. The ICI Scheme provisions related to the rights of a ”contributing member”, in other words, a person paying contributions to the ICI Scheme. Mr Hunter ceased to be ( the equivalent of ) a contributing member of the Fund before his contract transferred to CSC so that Rule 19 was, in any event, no longer relevant to his situation.   In the light of this and the lack of a contractual obligation on the part of ICI, I am not persuaded that Atos Origin was required to provide or to continue to provide the additional benefit that Mr Hunter claims.

42. It is not therefore necessary for me to consider whether he ultimately left Atos Origin’s employment “for reasons outside of his own control”. 
43. Mr Hunter suggests that Atos Origin should not have allowed the Fund rules to be amended so that he ceased to be, in effect, “a contributing member”. As I have found that he had no contractual rights in this regard, I cannot criticise Atos Origin for this reason.  

44. Under the 2006 Regulations a contract of employment cannot be transferred if an individual objects. In these circumstances the contract of employment will be deemed to have terminated, although not on grounds of dismissal. Mr Hunter did object to the transfer of his contract of employment from Atos Origin to CSC, but he says he did not pursue his objection and was in effect forced to transfer to CSC because he was told that he would be deemed to have resigned and would not be entitled to an unreduced early retirement pension.  As Mr Hunter was not being dismissed, was not being made redundant and was not retiring at the request of his employer this was, in effect, a correct description of the position and Mr Hunter made his decision accordingly. 
45. To the extent that Mr Hunter was unhappy about the transfer of his employment to CSC, I am unable to comment on this as this was a commercial matter between Atos Origin and CSC.  

46. For the reasons given above, I do not uphold Mr Hunter’s complaint.

JANE IRVINE 
Deputy Pensions Ombudsman 

28 October 2011

APPENDIX
Relevant Rules and Regulations

The ICI Pension Fund (1967 Rules)

Rule 15 – List of Benefits

“The benefits provided for members from the Fund under the 1967 Rules are: 

(A) ……..

Benefit 4- A pension on termination of employment for reasons beyond the control of the Member after reaching the age of fifty but before reaching the age falling 5 years prior to Normal Retirement Age except in cases where Benefit 3 or 3A is payable”

Rule 19– Benefit 4

(A) Qualification for a Pension

A Benefit 4 pension will be payable to a Contributing Member to whom all the following qualifications apply:-

(i) The Contributing Member* must have left the employment of a Contributing Company for reasons outside his own control but not owing to (a) circumstances in which a Benefit 3 pension or a Benefit 3A pension [Incapacity] becomes payable or (b) his own misconduct (about which the decision of the Contributing Company employing him shall be final).

(ii) He must, at that time he left the employment of the Contributing Company, have reached age 50 but not the age falling 5 years prior to Normal Retirement Age.

(iii) He must, at that time, have been entitled:-


(a) …


or,


(b) in the case of a Contributing Member leaving such employment on or after the 1st August 1977, to ten or more years’ Pensionable Service


PROVIDED THAT if he left the employment of the Contributing Company on or after 6th April 1975, the pension will only be payable if he so requests and will then be paid to him in lieu of any other pension payable to him under the Rules…’

(* Defined as a person who is paying contributions to the Scheme) 

Relevant Rules of the Atos Origin Pension Fund 

Definitions

‘Service’ means service in the employment of or as an executive director or other officer of any of the Employers

8A Early Retirement other than on Failure of Health for Group Deferred Pensioners [Effective from 31 March 2008]

8A(1) Notwithstanding any other provisions of the Rules, if a Group Deferred Pensioner not entitled to a pension under ICI Scheme Rule 7(1) retires from Group Service before Normal Retirement Date – 


(i) …


(ii) after his 50th birthday after completing at least 10 years’ Pensionable Service plus Group Service and at the request of the Employer; or…..


(iv) after the 50th birthday of a Group Deferred Pensioner, if he is made redundant by a Group Company; or…

he may elect to receive an immediate pension of an annual amount calculated as in ICI Scheme Rule 5(1) [Retirement at NRD]

Relevant sections of The Transfer of Undertakings (Protection of Employment) Regulations 1981 / S.I. 1794

5. Effects of relevant transfer on contracts of employment, etc.

(1) Except where objection is made under paragraph (4A) below, a relevant transfer shall not operate so as to terminate the contract of employment of any person employed by the transferor in the undertaking or part transferred but any such contract which would otherwise have been terminated by the transfer shall have the effect after the transfer as if originally made between the person so employed and the transferee…

(4A) Paragraphs (1) and (2) above shall not operate to transfer his contract of employment and the rights, powers, duties and liabilities under or in connection with it if the employee informs the transferor or the transferee that he objects to becoming employed by the transferee

7. Exclusion of occupational pension schemes

(1) Regulations 5 and 6 above shall not apply –

(a) to so much of a contract of employment or collective agreement as relates to an occupational pension scheme within the meaning of the Social Security Pensions Act 1975…;or

(b) …

(2) For the purposes of paragraph (1) above any provisions of an occupational pension scheme which do not relate to benefits for old age, invalidity or survivors shall be treated as not being part of the scheme.

-1-
-10-

