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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr J Yates

	Scheme
	Life Assurance Holding Corporation Limited Number Four Private Retirement Trust ( the Unapproved Scheme) 

	Respondents
	Life Assurance Holding Corporation Limited ( the Company)


Subject

Mr Yates does not agree with the Company’s interpretation of the provisions of the Unapproved Scheme as to how his pension is to be calculated with regard to the treatment of a service credit and augmentation. He also argues that the Unapproved Scheme permits retirement without reduction at age 60.  

The Pensions Ombudsman’s determination and short reasons

The dispute between the parties should be resolved on the basis that Mr Yates is entitled under the Unapproved Scheme to a pension by reference to his full salary at age 65 and on the same basis as under the Main Scheme in relation to his pensionable service. 
DETAILED DETERMINATION

Material Facts

1. Mr Yates joined the Company on 1 December 1992 and held various positions over the years prior to leaving in December 2009. In 2003 he was Finance and Actuarial Director of the Company and in 2004 he was Managing Director. He was also a member of the Senior Management of the Company. 

2. Mr Yates joined the Windsor Pension and Life Assurance Scheme (the Main Scheme) on 1 December 1992. This was then an “approved scheme” under the tax legislation then in force. 
3. The normal retirement date (NRD) under the Main Scheme was 65 at which point an employed member was entitled to receive an annual pension equal to 1/720th of final pensionable earnings for each complete month of pensionable service.
4. Under  a Deed of Amendment dated 2006, final pensionable earnings are defined as the member’s earnings during the twelve months preceding various dates including, for the purposes of Mr Yates’ complaint, the date he left service. Briefly, pensionable service is defined as the period of continuous service of the member with the employer and actual or notional service which would not otherwise have been pensionable service but which the trustees at the request of the employer agreed to treat as pensionable service whether on receiving a transfer or otherwise.   

5. On joining in 1993 Mr Yates received a service credit (representing 4 years and 8 months) in the Main Scheme as a result of a transfer in and in 1994 he was granted further added years of 1 year and 11 months so that he received in all an additional 6 years 7 months of pensionable service in the Main Scheme. 

6. There was provision in the Main Scheme for an employed member to retire after attaining the minimum pension age of 50 (in Mr Yates’ case) (now age 55 in view of the increase in the minimum pension age) with the consent of the Company, in which event the early retirement pension was to be reduced if the member elected to retire before age 60. A deferred member had the right to elect to receive an early retirement pension from (now) age 55 and before age 60 but on a reduced basis. If he had remained in pensionable service until age 65 Mr Yates would have completed 33 years 5 months’ service and with the service credit and the added years this would have given him exactly 40 years’ pensionable service. 
7. On 17 January 1996, the Finance Director, Mr Reid wrote to Mr Yates saying that the Company was prepared to augment the pension payable to him as defined by the service agreement “such that should the Executive remain in the Company’s employment until age 65 his pension benefits will be augmented to 40/60th”.  This was presumably no more than confirmation of the service credit referred to in paragraph 5.
8. The letter referred to Clause 6.5 of his service agreement with the Company of the same date which provided that:

“The Executive shall be entitled to participate in the non-contributory Group Pension and Life Assurance Scheme operated by the Company subject to and in accordance with the rules of the Scheme as from time to time amended. Changes in the rules of the Scheme affecting the Executive will be notified to the Executive”  

9. Clause 6.1 dealt with his remuneration and said that the Company would pay a salary (inclusive of other fees to which he may be entitled) of £45,000. 

10. On 9 September 2003 the Group Finance Director and Secretary wrote to Mr Yates to confirm the position with regard to his pension. The letter was headed “The LAHC Number Four Private Retirement Trust” ( i.e. the Unapproved Scheme)  and explained that due to restrictions imposed by legislation his final salary pension under the Main Scheme was restricted to that calculated by reference to a permitted maximum (it was then £99,000) . It went on to say:

“Your contract of employment provides for your pension to be calculated by reference to your full salary. LAHC has established the above Private Retirement Trust in order to fund its liability to provide your pension entitlement in respect of your salary in excess of the Permitted Maximum. I can confirm that LAHC will meet its obligation to provide a final salary pension based on your earnings above the permitted maximum on retirement or leaving service regardless of whether or not the fund value of the Private Retirement Trust is sufficient to provide this; LAHC will meet the cost of any shortfall.”

11. In 2003 Mr Yates entered into a fresh contract with the Company under which his salary was £150,000. This contract contained the same provisions as the clause mentioned in paragraph 7 above but renumbered Clause 6.4. The new Clause 6.5 established the Unapproved Scheme as follows:

“The Company shall fund for the Executive, without payment by the Executive, an Unapproved Personal Pension and Life Assurance Plan. The Unapproved Plan shall provide:

(1) a pension which when added to the pension provided under 6.4 above, shall be sufficient to make the pension payable to the Executive on his retirement at age 65, 40/60ths of his final salary;”

12. Clause 14 contained an “entire agreement” clause which provided that each party to the agreement confirmed that the agreement represented the entire understanding and constituted the whole agreement between them in relation to the subject matter and superseded any previous agreement and any warranty, condition or undertaking implied by law or custom. Each party also confirmed that it had not relied on any representation, warranty or undertaking not contained in the agreement.  

13. In 2004 the Company was acquired by Swiss Re. Mr Yates entered into a further contract with the Company which was sent to him on 21 December 2004 and was signed on 21 March 2005. It provided that he would continue to be a member of the Main Scheme, that the Company reserved the right in its absolute discretion to amend, withdraw and replace the Main Scheme at any time and that he would also continue his membership of the Unapproved Scheme as set out in the agreement which took effect from 1 January 2003.  The contract contained a similar provision to the 2003 agreement in that it also confirmed that it formed the totality of his contract of employment.
14. Mr Yates’ retirement age under his employment agreement of 2004 was age 60 (which he will reach in 2021). No date was specified in his 2003 contract. However, a letter from the Head of HR to Mr Yates in March 2005, prior to the signing of the contract, responding to questions he had asked about his contract of employment, confirmed that the Company would increase his retirement age from 60 to 65 to bring him in line with the rules of the Main Scheme. As far as the Unapproved Scheme was concerned, it was confirmed that his contract of 2003 set out the terms of this which remained in force. He was asked if he wanted this set out separately. It seems that neither step was taken. 

15. The Unapproved Scheme was funded by the Company until late in 2005 when the tax rules changed. Thereafter the benefits were unfunded. Following Mr Yates’ departure from the Company in December 2009 a dispute arose between him and the Company as to the value of his benefits under the Unapproved Scheme - specifically in relation to the treatment of the service credit into the Main Scheme and the augmentation of his benefits in 1993 - which the parties have been unable to resolve.
16. At the date of his departure his final uncapped annual pensionable salary was £256,157 and his final capped annual pensionable salary was £122,000. The Company has produced figures for Mr Yates entitlement as at 31 December 2009 as follows:
· deferred pension from the Main Scheme (on the basis of a NRD of 65, the capped salary and 23 years and 8 months’ total service) -  £48,161.66 pa;
· total pension promise (on the basis of a NRD of 2/3rds of the uncapped salary, pro rated in the ratio completed service of 17 years 1 month to prospective service of 33 years 5 months) - £87,302. pa 
· Unapproved Scheme deferred pension (on the basis of a total pension promise of £87,302.05, less total deferred pension from the Main Scheme of £48,161.66) - £39,140.39.
17. Mr Yates has provided actuarial and consultancy advice from Barnett Waddingham as at 31 December 2009 indicating that the total amount required to provide the promise is £2,200,000, reduced by the value of the existing funds in the Unapproved Scheme. This figure is based on a number of assumptions including: 23 years 8 months’ service; NRD of 65; that the pension will be taken at age 60 unreduced; 1/60th of final salary for each year or part year of service; and a capped salary of £123,600. (I note that the latter figure is slightly higher than the one used by the Company.)  
Summary of Mr Yates’ position  
18. The pension arrangements should be treated as one for the purpose of his normal retirement age and in terms of the vesting of the service credit and augmentation.

19. His pension entitlement was a valuable part of his employee remuneration package. The Company’s stance would have the effect of dramatically reducing that value. 
20. The Company’s position is completely inconsistent with the intention of the parties at the time. It was envisaged by the parties at the time the Unapproved Scheme was set up that the service credit and the augmentation he had received should apply to his pension arrangement as a whole.  As the Unapproved Scheme had not been put in place at the time of the transfer and the augmentation the documentation from that period would not reflect this. 

21. The intention of the Unapproved Scheme was clear. It was to provide him with a pension calculated by reference to his full salary in excess of revenue limits at that time. It was effectively a top up arrangement which ran alongside the main Scheme. Were it not for the revenue limits the entirety of his pension would have been provided through the Main Scheme. If this had happened his transfer value and augmentation would have increased naturally and fully in line with his salary. 

22. If the earnings cap had risen at a faster rate than his salary he would have received the full value of the benefits that he is contending are his, the very purpose of the Unapproved Scheme being to remove the impact of the earnings cap on his pension. 

23. It was not intended that his benefits outside of the Scheme should be subject to different terms on early retirement. It was extremely unlikely that the wording of the Unapproved Scheme was intended to introduce differences between the approved parts and unapproved parts of the overall pension. In the case of deferred members, the Main Scheme permits retirement at age 60 without reduction and on a discounted basis from age 50 (which should now read as age 55 following the change in the minimum pension age). If the terms of the Unapproved Scheme are to follow the Main Scheme terms he is entitled to take his benefits from the Unapproved Scheme on the same terms.  
24. His benefit statements from the Main Scheme throughout have shown pension accrued to date based on actual service with the Company plus the service credit and augmentation. The statements did not show added years as being pro-rated over the period to age 65 for the actual service with the Company. 
25. To the extent that there is an inconsistency between what the 2003 contract says and the intention of the parties, following the principles set out in the House of Lords decision in the case of Investors Compensation Scheme Ltd v West Bromwich Building Society [1998]1 All ER 98 the correct interpretation of the contract must be:

“the ascertainment of the meaning which the document would convey to a reasonable person having all the background knowledge which would reasonably have been available to the parties in the situation in which they were at the time of the contract”

26. This means that the intention of the parties who were present at the time the service credit and augmentation were granted and at the time the Unapproved Scheme was set up should be the guiding principle as to how the 2003 contract is to be construed. 

27. He also refers to the more recent case of Chartbrook Limited v Persimmon Homes Limited and others [2009] All ER (D) 12 (Jul) which confirmed the principle referred to above. In particular he refers to the statement by Lord Hoffman that “in deciding whether there is a clear mistake, the court is not confined to reading the document without regard to its background and context”.
28. He has provided evidence in support of his interpretation in the form of two signed statements – one from the former Chief Executive of the Company and the other from Mr Reid, the former Group Finance Director and Company Secretary who was also Chairman of the Trustees of the Main Scheme at the time the decision was made and who had signed the letters of 17 January 1996 and 9 September 2003. He says that: 

“These added years were credited up-front, in the normal way, and it was not intended that they be earned over his prospective service to age 65. The staff scheme has at no time treated the added years as being earned in this way. Equally, later, the FURBS contribution rate was calculated on the same basis…... the company agreed to set up a FURBS to provide benefits that would mirror exactly in all respects those provided by the [Main Scheme] in respect of that part of his salary in excess of the earnings cap…..the intention of the company was to provide him with pension benefits (in terms of amounts and timing of payments) both from within the Main Scheme and separately from a FURBS that together would be identical in all respects to those that would have been provided from within the staff scheme had there been no earnings cap. This was agreed verbally with the then CEO … and the FURBS was set up. …the 2003 contract was drafted to reflect the provision of pension benefits in respect of those parts of his salary both above and below the earnings cap which had already been in place for some years. It was not the intention that a different interpretation of added years be created from that which existed previously.”

29. The former Chief Executive of the Company confirmed the arrangement as described above. The current management of the Company have no familiarity with the circumstances of his pension promise. Prior to his leaving his job there was no expectation that there would be any misunderstanding or misinterpretation as to the terms of the Unapproved Scheme. His interpretation was also reflected in the treatment of other executives who took their Unapproved Scheme benefits in cash fully on retirement or leaving service. This explains why he did not take the opportunity earlier to correct the misunderstanding which has now arisen.  
30. Having established the primary point of contention (and as the Company has not yet funded the pension it has accepted will become payable on his retirement) he asks that the Company be directed to make appropriate provision for its pension obligation to him and that this be available by way of a commuted sum, thereby protecting him in the event that the Company ceases trading during his lifetime and that of his dependants.  

31. He also seeks guidance on his rights to require his benefits to be both fully-funded and made available by way of a commutated cash sum now. To the extent that this may require me to make findings on actuarial assumptions he requests that this assessment is made on the basis put forward already.

Summary of the Company’s position  
32. If Mr Yates’ view was correct this would result in a windfall for him. If he had left service immediately after joining, he would have received the capped benefits from the Main Scheme in respect of his transfer and augmentation as well as an unfunded benefit from the Company representing the uncapping of his transfer credit and augmentation. This would not have been justified. 
33. It is prepared to provide Mr Yates with an unapproved pension payable from age 65 calculated on the basis that the pension to which he would have been entitled had he remained in employment until age 65 had accrued uniformly over the whole of the period of employment with the Company. In doing so it is treating him more generously by awarding him a pension in excess of that required under his contract and the preservation requirements (under which the unapproved pension would accrue only from 1 January 2003 being the date when the Unapproved Scheme was established). 
34. However, it is not prepared to regard his pension as accruing during a period before he joined the Company (by virtue of the transfer in) or during a notional period of service (by virtue of the augmentation). 

35. A full set of documents relating to the establishment of the Unapproved Scheme has not been found and the current management is different from the management in place before the sale. 

36. The 2003 and 2004 contracts should be interpreted as they stand and any alleged pre-contractual statements and representations disregarded in view of the “entire agreement” provisions contained in them. 
37. Clause 6.5 of the 2003 contract does not provide for any pension if Mr Yates’ employment is terminated before retirement. It set a funding target to provide funds sufficient to provide a pension of 40/60ths of final salary on retirement at age 65. While it does not specify the pace at which that pension would be funded, normal actuarial practice would be for it to be funded uniformly over the period from the date the obligation was established (i.e. 2003) to the date the pension became payable (or leaving service if earlier).

38. Where there is a written agreement extrinsic evidence is not generally admissible to supplement the agreement. It refers to the case of Goss v Nugent (1833) and Bank of Australasia v Palmer (1887) and the statement of Lord Morris in the latter case where he said:

“parole testimony cannot be received to contradict, vary, add to or subtract from the terms of a written contract, or the terms in which the parties have deliberately agreed to record any part of their contract.”

39. Clause 6.5 is capable of sensible interpretation as it stands and there is no need for extrinsic evidence as the intentions of the parties. Having regard to case law and the entire agreement clause, such evidence should not be taken into account.    

40. If the intention of the parties was as clear as indicated in Mr Reid’s statement it asks why the contract simply did not say so. In reality the intentions would have been more complex if only because of the different tax treatment between the Unapproved Scheme and the Main Scheme which may have been forgotten with the passage of time. Broadly in 2003 employees were not taxed on employer contributions to approved schemes but were on employer contributions to unapproved schemes. Unlike under an approved scheme, the whole of the benefits under an unapproved scheme could be paid out as a tax free lump sum. It would therefore have made no sense to pay a pension from an unapproved scheme in the way suggested by Mr Reid as it would have resulted in double taxation i.e. on contributions being paid into the Unapproved Scheme and on the pension being paid out. 
41. In any event Mr Reid’s statement is concerned with funding and not with benefit entitlement and the Company has never suggested that it would not meet in full its pension obligations to Mr Yates. 

42. It is blatantly inconsistent to claim that Mr Yates’ unapproved pension is payable from age 60 when the wording of the 2003 contract is clear that this is payable from age 65.

Conclusions 
43. When Mr Yates first started working for the Company his pension entitlement derived exclusively from the terms of his service agreement and the provisions of the Main Scheme. As between him and the Company he was entitled to receive a particular salary and to membership of the Main Scheme. During the first few years of his employment his salary was well below the statutory limit on final remuneration for tax approved pension purposes at the time.  It may well be that neither party considered the possibility that his salary might exceed the statutory limit.
44. I have not seen a contract of employment or any other terms and conditions that date to when Mr Yates’ employment began.  If, as in the 1996 service agreement, there was just a reference to participating in the Main Scheme subject to its rules then I would say that as a matter of contract Mr Yates’ pension was to be subject to the statutory limit, if his pay reached it.  
45. However, the 9 September 2003 letter records a different understanding. It says “Your contract of employment provides for your pension to be calculated by reference to your full salary.”  I have seen nothing apart from that statement which identifies such a contractual position although it may be that a document was issued to this effect between 1996 and 2003.  But it seems to me that whether or not there is a separate contractual document containing it, this letter amounts to an assertion that such a provision exists.  That was an assumption on which both parties then proceeded.  It does not for this purpose matter whether the statement amounted to an amendment of Mr Yates’ contract, or whether it falls short of a strictly contractual term but nevertheless the Company is estopped from arguing that the position is different.  In my view, from 2003 onward Mr Yates’ reasonable expectation and effective entitlement as between him and the Company was that his pension would no longer be subject to the statutory limit.
46. The purpose of the Unapproved Scheme was to enable the Company to fulfil its commitment to Mr Yates. The new Clause 6.5 of the 2003 Contract confirmed this commitment by the Company and explained the mechanism for achieving it. 
47. The parties are in dispute as to the interpretation of Clause 6.5 and how the Company’s commitment is to be implemented as this affects how Mr Yates’ overall pension is to be calculated. The differences between the parties arise from the fact that Mr Yates left service before age 50 and because the Unapproved Scheme does not deal with the situation should Mr Yates leave service before retirement. Nor does it specifically refer to pensionable service. 

48. The Company says that it relies on the wording of Clause 6.5 alone as it is capable of sensible interpretation as it stands whereas Mr Yates seeks to introduce what he says was the true intention of the parties when the Unapproved Scheme was set up in so far as they were not fully expressed in the documentation.

49. Both parties justify their respective approaches based on legal argument and refer me to a number of legal precedents for guidance as to how the arrangement between the Company and Mr Yates is to be interpreted.
50. The documentation relating to the Unapproved Scheme is limited and lacks complete clarity. One side is no more to be blamed than the other for this. However, this (and the possible consequent misunderstanding) could have been apparent to Mr Yates who was in a very senior position in the Company, on the finance and accounting side. While the arrangement was established by the Company to discharge its liability to him it was, essentially, for his benefit. There were a number of opportunities to elaborate on the wording, in 2003 and 2004, indeed until he left the Company in 2009. 
51. The Company argues that the arrangement can and should be interpreted as it stands and that the “entire agreement” clauses in the 2003 and 2004 contracts preclude the use of any extraneous material in order to interpret the arrangement.  Lightman J in Intrepreneur Pub Co v East Crown Ltd [2000] 2 Lloyd's Rep 611 at 614, in a passage recently approved by the Court of Appeal in Axa Sun Life Services Plc v Campbell Martin Ltd & Ors [2011] EWCA Civ 133 at [87] explained the purpose of such clauses:   

“The purpose of an entire agreement clause is to preclude a party to a written agreement threshing through the undergrowth and finding in the course of negotiations some (chance) remark or statement (often long forgotten or difficult to recall or explain) on which to found a claim such as the present to the existence of a collateral warranty...For such a clause constitutes a binding agreement between the parties that the full contractual terms are to be found in the document containing the clause and not elsewhere.”
52. The effect of such an agreement is, essentially, to prevent any prior representation or warranty being introduced in order to give further substance to the contract. 
53. Mr Yates relies, in particular, on two cases concerning the construction of documents in support of his approach. The case of Chartbrook Ltd v Persimmon Homes Ltd and another [2009] All ER (D) 12 (Jul) concerned the correction of mistakes in a contract as interpretation of the provisions of the contract in accordance with ordinary rules of syntax made no commercial sense. It was said that to allow the correction of mistakes by means of construing the contract there had to be a clear mistake on the face of the instrument. However, Mr Yates does not argue that there was a mistake in the documentation, simply that the wording did not go far enough in expressing the true intentions of the parties/what was in the minds of the parties. 
54. The Investors Compensation Scheme case also dealt with the situation where it was clear that the parties had used the wrong words or syntax or that something must have gone wrong with the language used. In those circumstances it was said that the court was not obliged to attribute to the parties an intention which they plainly could not have had. 
55. The starting point in considering the meaning of a document is the overriding presumption that the parties said what they intended to say and that words are to be given their natural and ordinary meaning. My starting point must therefore be to consider the wording of Clauses 6.4 and 6.5 as well as the terms of the Main Scheme as this is specifically referred to. (The entire agreement clause refers to the whole of the agreement between Mr Yates and the Company and not to any specific clause.)
56. Except in so far as Clause 6.5 provides otherwise, the Company’s promise contained in Clause 6.5 is to be read in conjunction with Clause 6.4 and the provisions of the Main Scheme. (The entire agreement clause refers to the whole of the agreement between Mr Yates and the Company and not to any specific clause.)
57. The effect of these various provisions is that Clause 6.5 gives Mr Yates additional pension rights and benefits as against the Company at age 65 to those provided under the Main Scheme.  He is therefore entitled to look to the Company to provide the additional benefits specifically mentioned in the Unapproved Scheme on reaching age 65 ( unless the Company agrees to his taking his pension benefits from age 60 but it is evident that, at least at the present time, the Company does not agree to this.)  
58. As I have already indicated, from at least 2003, the evidence is that the parties have proceeded on the common assumption that Mr Yates was entitled to a pension calculated by reference to his full salary. It would, in my view, be unconscionable to allow the Company to go back on this shared assumption and it is accordingly estopped from denying this. 
59. This leaves the issue of the number of years’ service to be taken into account in calculating Mr Yates’ benefits under the Unapproved Scheme. In all other respects (except where Clause 6.5 provides otherwise) Mr Yates’ entitlement was to be determined by the provisions of the Main Scheme. Under the Main Scheme his pensionable service included both the transferred in service and the service augmentation (i.e. his notional service). The Unapproved Scheme is silent on the question but the clear implication of the two clauses is that pensionable service for the purposes of the Unapproved Scheme is the same as for the Main Scheme, meaning that the Company should treat Mr Yates’ service credit and augmentation as having vested fully when granted in 1993 and 1994 respectively for the purposes of calculating his benefits under the Unapproved Scheme. (I note that the Company has suggested that normal actuarial practice be applied under which the unapproved pension would accrued only from 1 January 2003, this argument is inconsistent with its reliance on the “entire agreement” clause.)   
60. As is clear from my findings above, the provisions of Clauses 6.4 and 6.5 can be read and interpreted on the basis of what they say, even if they may not be as comprehensive as ideally they could have been. They do not seem to me to be arbitrary or irrational. Nor does the common sense approach in interpreting them involve attributing to the parties an intention that they plainly could not have had.  
61. Mr Yates has asked that the Company be directed to set aside appropriate assets to fund his pension from the Unapproved Scheme. While I can understand the reasons for his request, particularly given the current dispute, I am unable to make such a direction as it would require me first to make findings on a number of issues (for instance as to the actuarial assumptions to be made) which have not been the subject of his application. His application to me was for a determination of the dispute between him and the Company as to the interpretation of the Unapproved Scheme. 
62. Mr Yates has also asked for guidance as to his future rights to have his benefits fully funded and made available by way of a commuted cash payment. I am not, however, in a position to provide guidance or advice about a matter not presently subject to dispute.   
Directions   

63. I direct the Company to calculate Mr Yates’ entitlement under the Unapproved Scheme on the basis of my findings at paragraphs 57 and 59 above.
TONY KING 
Pensions Ombudsman 

26 March 2012 
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