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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs R E Gibbs

	Scheme
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	NHS Business Services Authority (NHSBSA)


Subject

Mrs Gibbs complains that NHSBSA have wrongly rejected her application for Permanent Injury Benefits (PIB).
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against NHSBSA because on the basis of the medical opinion considered by NHSBSA, the decision cannot be considered to be unreasonable.

DETAILED DETERMINATION

Regulations

1. Regulation 3(2) of the NHS Injury Benefit Regulations 1995 (as amended) says:

“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person's employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if -

(a)
it is wholly or mainly attributable to the duties of his employment; ...”
Material Facts

2. Mrs Gibbs was employed within the NHS from 24 January 1972 until 16 January 1999. When Mrs Gibbs first joined the NHS she was employed in the Industrial Therapy Department. She later became Marketing and Information Manager and at the time of the incident she was employed as a Service Manager. 
3. She went on sick leave on 27 February 1998 suffering from a prolapsed disc and did not return to work. Mrs Gibbs employment was terminated on grounds of incapability and she was awarded early payment of her pension benefits on ill-health grounds.  

4. On 9 July 2008, Mrs Gibbs submitted an application for PIB on the grounds that she had injured her back whilst reaching for a file in her office on 27 February 1998.  NHSBSA referred the application to their medical advisers, Atos Origin Medical Services (Atos) along with Mrs Gibbs’ GP and occupational health records, her sickness absence records, job description and ill-health retirement file. 
5. NHSBSA, having consulted its medical advisers, issued its first decision to Mrs Gibbs on 23 September 2008. The letter said:
"The Scheme's medical adviser has commented:
This is a very late claim for Permanent Injury Benefit PIB from a 61 year old ex-NHS service manager…

It is her contention that her prolapsed disc at L5/S1 which was the cause of her long absence in 1998 and occasioned her retirement, was caused by an incident of reaching up to a shelf for a file in 1995 [sic], whereupon she felt a sharp pain in her lower back. There is no accident report and no corroboration of the incident. Even if there was, an action of reaching up would not be compatible with trauma that could cause a disc to prolapse. It is noted that Professor Jayson in his 11-12-98 report refers to a history of back problems which have recurred over the last 30 years. Against this perspective it is not accepted that there was any aspect of her work which either caused the degeneration which would have weakened the discs or the actual prolapse…”    

The letter advised Mrs Gibbs of her right to appeal the decision.
6. On 16 January 2009, Mrs Gibbs appealed against the decision not to award her PIB on the following grounds:
· She was unaware that she could claim for PIB until January 2008 when learnt of the Scheme following a national advertising campaign. Atos’ comment of a “very late claim” is misleading and irrelevant.
· The incident happened in 1998 not 1995. When her GP wrote supporting her application for ill-health retirement she clarified that she had a “prolapsed disc from injury of back 27/2/98 and in October 1995 had seen her GP for right sided sciatica only.
· She did not state that she reached up. Rather she reached out for a heavy lever arch file from a waist high shelf.
· Although there is no accident report the Scheme notes say that it is not essential for the injury to be recorded or witnessed for the claim to be successful.
· The back problem Professor Jayson refers to started 30 years ago when she was pregnant with her son in 1968. It is generally accepted that sciatica may be experienced in late pregnancy.
· Her career spanned 27 years of full time unbroken service. To explain how any degeneration which would have weakened her discs or the actual prolapse could have taken place it is necessary to have an overview of her job as it developed over those 27 years (there followed a detailed description of Mrs Gibbs’ duties during her career).

7.   NHSBSA issued its first appeal decision on 5 March 2009 as follows:

"Our medical advisers have now offered the following comments:
…Mrs Gibbs had a previous disc prolapse in October 1995 confirmed by her GP in a letter of 25th February 1998 and a Professor Jayson in his report of 11th December 1998 indicates that she had a long history of Back problems which have recurred over the last 30 years and that an MRI scan showed degenerative changes at L4/5 and L5/S1 with a left sided disc protrusion. It is considered that Mrs Gibbs’ back problems are caused by an existing condition, namely degenerative disease of the Lumbar Spine and not wholly or mainly due to the duties of her NHS employment. It is also considered that the mechanism of the injury, reaching for a file, is unlikely to have resulted in a prolapsed disc in the absence of an underlying condition.” 
8. On 7 August 2009, Mrs Gibbs appealed once more against NHSBSA's decision not to award PIB. Mrs Gibbs provided another copy of her original appeal file and a report, dated 16 June 2009, from her Consultant Orthopaedic Surgeon, which said:
“..I have reviewed her MR scan and really it is very dramatic. There is a huge disc protrusion at L5/S1 on the left and this is catching the nerve root that is passing over it and, I am sure, is the source of the severe pain that she had at the time. 
…I cannot prove that this was caused in the course of her work but I am somewhat surprised at some of the correspondence that has been passed onto me, suggesting that type of incident that occurred to her was not consistent with a protrusion like this. My suggestion would be that she may well have had a degenerate disc there, but I think it possible, even probable, that in the incident in 1998 she injured an already degenerate L5/S1 disc while reaching for a heavy lever arch file from a shelf and she has not worked since…”  
9. NHSBSA sought further advice from Atos and issued its second appeal decision on 7 October 2009. The letter stated:


"The Scheme's medical adviser has commented,
…She was accepted for ill health retirement in January ’99. At that time there was evidence that she suffered from a severe chronic lumbar disc lesion dating from a prolapsed intervertebral disc in October ’95. [Consultant Orthopaedic Surgeon] provided a report dated September ’98 in which he stated the diagnosis as L5/S1 disc protrusion on the left, catching the S1nerve root. He stated it had been present since the end of ’97 but that she had been having problems even before that. He made no reference to any specific injury. The Occupational Physician provided a report in November ’98 stating that she had attended him since July ’98 and that she had been absent for 9 months with a complaint of left sided sciatica and chronic back pain and that there was a past history of prolapsed disc in ’05 and that she had a complaint of recurrent back pain with early morning stiffness….

On file there is a letter from the GP dated 25/2/98 to [Consultant Orthopaedic Surgeon] referring to Mrs Gibbs having presented with low back pain and right sciatica which was becoming progressively worse and that she had a history of disc problems and that in October ’95 she was treated for several weeks for a prolapsed disc since which time she has had left sided sciatica. In December ’98 she was assessed by [Consultant Orthopaedic Surgeon] and he stated there was a long history of back problems which had recurred over the previous 30 years becoming worse in the summer of ’97…
There is therefore evidence that she suffered acute back and/or sciatica symptoms in ’95 and ’98 and that she had a long history of back problems, as she indicated when she was seen at the Specialist Clinic. The investigation findings have indicated significant underlying spinal/disc degenerative disease likely to have predated the acute episodes. It is likely that when she was at work in February ‘98 the previously noted symptoms which had been causing her to struggle at work became more acute in the course of her duties. It is again advised that degenerative/constitutional spinal disease, itself not caused by her work, is the cause of for long term symptoms and incapacity…”
 Summary of Mrs Gibbs’ position  
10. She remained unaware of the existence of the Scheme until the advertising campaign by the Department of Health in 2004. The campaign was as a result of a flaw in the Scheme previous years and shows that serious mistakes happen in every organisation.  
11. The injury that finally ended her career in the NHS happened on 27 February 1998. When Atos opined that degeneration had contributed to her injury she defended it by giving a full and detailed explanation as to how she thought that degeneration could have been caused in her job. She did not change her claim in any way.   

12. Throughout the application and appeal process she has been subjected to, and disadvantaged by, misleading and untrue statements taken from her own factual evidence. When these inaccuracies were pointed out they were disregarded despite her providing proof and additional corroborating evidence. 
13. The opinions of Atos and the Faculty of Medicine of the existence of any pre-existing degenerative changes should not automatically preclude her from qualifying for PIB. It would be reasonable to think that a vast majority of people of 51 years of age would have some degree of degeneration no matter what job they do.
14. NHSBSA did not properly consider that the degeneration present in her back could have been as the result of her official duties over the 27 years of her employment within the NHS and that any pre-existing condition was itself work related. 
15. She did not have a history of sick leave associated with continual back problems. 
16. NHSBSA’s reference to there being no accident report to prove the claim is a contradiction of their guidance notes which say it is not essential for the injuries to be recorded. 
17. There was a lack of acknowledgment and weight given to any medical opinion other than that of Atos. The letter submitted with her second appeal from her Consultant Orthopaedic Surgeon was treated selectively by Atos. NHSBSA were keen to take their own advisers’ view, despite the Consultant Orthopaedic Surgeon’s statement that he was surprised at some of the correspondence passed on to him, suggesting that the type of incident that occurred to her was not consistent with a protrusion like this.  
18. Atos and NHSBSA have never asked her to attend any medical examination and have formed their opinion from correspondence only. 
Summary of NHSBSA’s position  
19. Mrs Gibbs originally claimed that it was the incident on 27 February 1998 that caused her injury but when her application was declined on grounds that she had a pre-existing degenerative condition she asserted that her degenerative back problems have been caused by her NHS duties over her 27 years of employment and that no evidence has been forthcoming that NHSBSA or their medical advisers whether this indeed was the case. There are therefore two aspects to this application, firstly did Mrs Gibbs suffer an injury in the reaching incident on 27 February 1998 and secondly has she suffered an “injury by process” or “aggravation injury” by virtue of her NHS duties.  
20. Atos have commented on this and it is clear that they have considered whether the cause of Mrs Gibbs’ degenerative spinal disease has any link to her work and they have said not.
21. NHSBSA has properly considered her application taking into account all relevant evidence and weighing that accordingly. It has asked all the right questions of the right people and arrived at a decision that is not perverse.
22. On balance of probability the cause of Mrs Gibbs’ incapability is a pre-existing constitutional spinal condition whose cause is not related to her work but from which she felt pain at work. Taking a condition to work and then the work causing the condition to become symptomatic is not the same as saying that work caused the condition in the first place. 
Conclusions

23. Regulation 3(2) applies where the injury sustained is wholly or mainly attributable to NHS employment. Determining whether this is so is a question of fact for NHSBSA.
24. NHSBSA considered Mrs Gibbs’ application three times in total - following the initial application and two more times on appeal. NHSBSA had before them Mrs Gibbs’ occupational health records, GP notes, job description, medical evidence used in assessing her entitlement to ill heath retirement and various other specialist reports. On each occasion the advice from NHSBSA's medical advisers was that Mrs Gibbs back condition was constitutional in origin and was not therefore caused by her NHS employment.
25. At the time of the initial consideration the medical adviser said, "Professor Jayson in his 11-12-98 report refers to a history of back problems which have recurred over the last 30 years. Against this perspective it is not accepted that there was any aspect of her work which either caused the degeneration which would have weakened the discs or the actual prolapse". At the first review the medical adviser said, "that Mrs Gibbs’ back problems are caused by an existing condition, namely degenerative disease of the Lumbar Spine and not wholly or mainly due to the duties of her NHS employment". At the final review the medical adviser was of the view that Mrs Gibbs had significant underlying spinal/disc degenerative disease, which likely predated the acute episodes, and concluded that her NHS employment would not have caused her degenerative spine.
26. The consensus of medical opinion from Atos, and the Consultant Orthopaedic Surgeon, is that Mrs Gibbs is suffering from a constitutional degenerative condition which has been exacerbated by her NHS employment. Regulation 3(2) requires Mrs Gibbs’ medical condition to have been caused by her occupation.  Mrs Gibbs rightly observes that some degree of degeneration is natural.  The question is whether the back problems she suffers from were caused by an injury on top of normal degeneration – or by abnormal degeneration.  It is the consensus that it is the latter. 
27. Mrs Gibbs submits that insufficient weight has been leant to the opinion of her Consultant Orthopaedic Surgeon. NHSBSA have accepted the advice of their own medical advisers which includes opinion as to the causation of Mrs Gibbs’ medical conditions. It is for NHSBSA to determine the weight they give to each piece of available evidence and, unless there is a compelling reason, for instance an error or the omission of a material fact(s); neither of which occur in this case,   why they should not, they may prefer the advice they receive from their own advisers. A difference of opinion between medical advisers would not be sufficient to warrant NHSBSA setting aside the advice they received from their own advisers. There is a difference between ignoring an opinion and not accepting it after due consideration. I do not find that the NHSBSA ignored the opinion provided by Mrs Gibbs’ Consultant Orthopaedic Surgeon rather they decided to accept the advice of their own medical advisers in preference. 
28. Mrs Gibbs contends that NHSBSA did not properly consider that the degeneration present in her back could have been as the result of her official duties over the years of her employment within the NHS. Some evidence of a pre-existing condition does not either necessarily or probably mean that Mrs Gibbs’ work is not wholly or mainly the cause of her present incapacity. It would be wrong for NHSBSA and its advisers to proceed on the assumption that, just because there was evidence of pre-existing degeneration, this was an automatic barrier to Mrs Gibbs meeting the PIB criteria. Regulation 3(2) refers to an injury sustained "in the course of the person's employment" and in my view is capable of a wider interpretation. There may well be a single or multiple "incidents", which precipitate the claim, but the "injury" may equally have been sustained over a period of time as a result of the cumulative effect of the person's employment.

29. Rather than considering "incidents" alone, it was necessary for NHSBSA to consider the cumulative effect of the nature of Mrs Gibbs’ duties. NHSBSA needed to satisfy themselves that the degeneration present in Mrs Gibbs’ back prior to the incident on 27 February 1998, the presence of which has led to Mrs Gibbs’ claim being rejected, was not itself a result of her duties over the period of her NHS employment. 

30. NHSBSA’s medical advisers gave NHSBSA medical reports and opinions at each stage of the appeal process. They explained why Mrs Gibbs’ back problems could not be considered to be wholly or mainly attributable to her NHS duties and referred to appropriate specialist reports which indicated pre-existing degenerative back disease that was apparent before she was first employed within the NHS. On the evidence I see no grounds for me to find that NHSBSA did not properly consider the cumulative effect of Mrs Gibbs’ employment.

31. Mrs Gibbs is aggrieved that NHSBSA say she changed her claim after she received their initial decision. If Mrs Gibbs had not already been aware that consideration could be given as to whether her injury had been sustained over a period of time as a result of the cumulative effect of NHS employment then I can understand why, having been told that her back condition was a result of degeneration, she changed her argument. I see nothing wrong in that.  Although I can see why NHSBSA’s comment may have appeared accusatory, it could simply have been made to highlight that there were two aspects to the application; did Mrs Gibbs suffer an injury in the reaching incident on 27 February 1998?  - and has she suffered an “injury by process” by virtue of her NHS duties?  

32. As to the absence of an accident report, whilst I recognise that NHSBSA have made reference to there being no accident report to prove Mrs Gibbs’ claim it did not prevent them from considering whether an incident on 27 February 1998, as described by Mrs Gibbs when she made her application, caused her injury.  The absence of a report is material evidence, but is not conclusive and NHSBSA did not treat it as such.
33. Mrs Gibbs disagrees with the fact that Atos and NHSBSA have never asked her to attend any medical examination and have formed their opinion from correspondence only. Whether the medical adviser physically examined Mrs Gibbs, is a matter of medical judgment. In the circumstances of this case I do not think it was maladministration for NHSBSA to rely on opinions based on documentary evidence.  
34. Whilst I fully appreciate the strength of Mrs Gibbs’ views, my role is to consider whether the opinion reached was reasonable on the facts presented and that all material facts were considered. It is irrelevant whether I would have reached the same decision myself. I find that the decision as a whole was indeed a reasonable one.

35. So I do not find that there has been maladministration in the way that the NHSBSA has reached their decision not to grant Mrs Gibbs PIB. I do not uphold her complaint.

TONY KING 

Pensions Ombudsman 

1 July 2011 
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