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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr M Moir

	Scheme
	J P Morgan Investment Trust Pension Account (the Plan) 

	Respondents
	Capita SIP Services (Capita) 
JP Morgan Asset Management (UK) Limited (JP Morgan)


Subject

Mr Moir’s complaint is that Capita and/or JP Morgan delayed the transfer (in specie and cash) of his investments in the Plan to Alliance Trust Savings Limited (ATS).
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Capita, who administered the Plan on behalf of JP Morgan, the Fund Manager. Capita accept that they delayed the transfer process.

The complaint is not upheld against JP Morgan as the processing of the transfer was the responsibility of Capita. 

DETAILED DETERMINATION

Material Facts

1. Mr Moir’s fund consisted of two equity investments, JP Morgan Claverhouse Investment Trust (JCH) and JP Morgan Overseas Investment Trust (JMO), and an investment in the JP Morgan Flagship Series II Fund (a UK currency denominated money market fund) (Flagship Series II).
2. In mid-2007, Mr Moir decided to transfer the Plan’s fund to Alliance Trust (ATS). The two equity investments were to be transferred in specie, but the Flagship Series II investment had to be sold and transferred as cash as the ATS investment platform would not support the fund. 

3. Once the transfer was with ATS, Mr Moir says his intention was to realise tax free cash from the two equity investments and invest the cash element of the fund in a short-dated gilt (4 per cent Treasury 2009) (4% gilts).
4. The timeline of relevant events for the transfer is as follows:
· 18 June 2007 – Capita received Mr Moir’s request to transfer the Plan’s fund to ATS. On the ATS application form, under  ‘Transfer Details’, Mr Moir wrote in respect of the Flagship Series II fund: “If this fund is not acceptable in the Alliance SIPP, please convert it to cash immediately before transfer (but not earlier)”. 
· 19 June – ATS wrote to Capita requesting full details of the transfer along with documentation to effect the transfer. 

· 21 June – Capita issued to ATS a Transfer Discharge Form (for completion by Mr Moir) and Receiving Scheme Warranty (for completion by ATS).

· 18 July – Capita received the completed Transfer Discharge Form and information required to effect the transfer from ATS.

· 19 July – Capita issued an internal instruction to deduct a £70 stock transfer fee from the Plan.
· 23 July – £70 stock transfer fee incorrectly deducted pro rata from the Plan’s investments.
· 10 September – the error was noticed by Capita.
· 2 October – Capita completed a rebuild of the Plan, re-crediting shares and deducting the £70 fee from the Flagship Series II fund.  
· 6 November – Mr Moir complained to Capita about the transfer delay. 
· 9 November – Capita issued internal instruction to commence the in specie transfer.

· 19 November – Capita requested the custodian, Collins Stewart, to transfer JCH and JMO shares to ATS. Capita faxed a valuation for the two equity investments to ATS and advised that they had faxed Collins Stewart to liaise with ATS to arrange trade and settlement dates. 
· 22 November – Capita chased Collins Stewart and ATS for an update on the trade and settlement dates.  

· 23 November – Capita sent their complaint decision letter to Mr Moir – Capita apologised for not commencing the in specie transfer until 9 November and offered a £100 ex-gratia payment. 

· 28 November – the in specie transfer of JCH and JMO shares was completed (total value, £259,528.53). 

· 2 December – Mr Moir rejected Capita’s settlement offer. In his letter, Mr Moir said:

“My objective in July was to consolidate all of my pension funds with one provider, and then take the tax-free lump sum and put the remainder into drawdown. Due to Capita’s delay, I still have not achieved this, and meanwhile the stock markets, the £/$ exchange rate and UK Gilts (into which I would have put the Fleming Flagship part of my funds with you) all have moved against me. As a result, the value of all my pension funds (not just those with you) which I had planned to vest have significantly decreased, and if I vest now, I will be substantially disadvantaged compared to having done so in July.” 

· 24 December – the investment in Flagship Series II was sold, value £299,964 held in Plan’s cash account, followed by a further “rebuild” of the Plan’s stocks.

· 4 January 2008 – a JCH dividend (£948.68) and a JMO dividend (£1,988.70) were paid into the Plan’s cash account.

· 7 February – Capita completed the rebuild and stock summary.
· 13 February – Capita telegraphically transferred £303,796.44 cash value of the fund to ATS.  

5. Mr Moir has calculated his loss on his 4% gilts investment in two ways:

· on the basis that Capita should have completed the Plan’s transfer to ATS by 9 August 2007; and
· on the basis that Capita should have processed the cash transfer (of the Flagship Series ii fund) before the in specie transfer (of  JCH and JMO shares) in July 2007.
6. On the first basis Mr Moir says there is a loss of £6,112 on the 4% gilts investment which he calculates as follows: 
· On 14 February 2008, he invested the proceeds of the Plan’s cash transfer £303,796 .44 (of which £299,964.43 was from the sale of the Flagship Series II units) in the 4% gilts with a redemption yield of 4.26%. The investment matured on 7 March 2009 with a total yield of £317,517.35. Of this sum £313,512 was attributable to the invested proceeds from Flagship Series II (that is £299,964/£303,796 x £317,517 = £313,512).

· Mr Moir says that Capita wrongly deducted (as the charge was not applicable) £70 worth of units (8.112) from the Flagship Series II on 23 July. Adding these units back gives a total holding of 34933.47 units.  Had these units been sold on 9 August 2007 and the realisable value (£293,630) invested on that date in 4% gilts (which then offered a redemption yield of 5.60 per cent) on maturity (7 March 2009) it would have yielded in total £319,624 (that is £293,630 + (293,630 x 0.0560 x 577/365) = £319,624).   

· Thus the loss on his gilt investment attributable to Capita delaying the transfer is £6,112 (that is £319,624 - £313,512).

7. On the second basis Mr Moir says that his loss is £6,477.   

8. Mr Moir also claims a loss of dealing opportunity in the JCH and JMO shares. This he bases on an award in a determination of another case in which £350, out of a total of £600, was assumed to be for loss of dealing opportunity (an in-specie transfer of £74,000 was delayed by about 4 months). Mr Moir says he should be compensated in proportion to the length of delay and the sum involved in his case. Mr Moir says that if his view that the cash and in specie elements of his transfer should have been traded separately is not accepted then it follows that he was precluded from dealing in JCH and JMO until 13 February 2008 (when the Flagship Series II fund was cash transferred to ATS).

Mr Moir also refers to The Financial Ombudsman Service’s (FOS) award for redress on a notional capita return (“equivalent to Bank of England base rates during the relevant period + 1%”). 
9. Finally he claims:

· £500 for distress and inconvenience;

· interest at bank base rate on the total compensation sum.

10. Capita do not dispute that they delayed the transfer. However, they disagree with Mr Moir’s loss calculations. They say:
· the Flagship Series II investment was sold on 24 December for £299,964. If it had been sold on 9 August the transfer value would have been £293,527. Consequently, Mr Moir received a real net gain of £6,437 from the delay.

· The realisable value of the Flagship Series II investment on 9 August 2007 was £293,527 (8.39 x 34985.35), rather than £293,630 (8.391 x 34993.47)  and say that 8.391, The Financial Times final price (used by Mr Moir), “is indicative of the transactions done”, whilst 8.39 “is based on the values actually received for transactions done”.  

· Whilst the £70 fee was correctly deducted (from the Flagship Series II fund) because of their delayed completion of the Plan’s transfer they are prepared to refund this amount. 

· Mr Moir invested the money in 4% gilts on 14 February 2008.  At that time he could have made any investment decision. “[Capita] cannot calculate compensation for a subsequent investment decision after leaving the scheme”. 

· Any distress and inconvenience award should be based on actual distress suffered and not linked to fund value, which would be covered in any investment loss calculations.
Conclusions

11. Capita concede they delayed the processing of Mr Moir’s transfer request. The delay amounted to maladministration.

12. Capita appear not to have progressed Mr Moir’s transfer from 20 July to 8 November 2007. Over this period transfer fees were incorrectly disinvested pro rata from all holdings of the Scheme, the correction of this error (requiring the rebuilding of stocks) was delayed and when completed the processing of Mr Moir’s transfer was in error put on hold.

13. Similarly, Capita made little progress in progressing Mr Moir’s transfer from 29 November to 10 February 2008. All that appears to have occurred over this period was a further rebuild of the Scheme, units in JPM Flagship Series II were sold and the sale value paid into the Plan’s cash account and two dividends were paid into the same account.

14. Excluding both periods the in specie transfer and transfer of the final cash balance of the Plan’s cash account were actively processed over 16 working days (that is: 9 November to 28 November 2007 and 11 to 13 February 2008). 
15. Capita were in receipt of the documents that they required from Mr Moir and ATS to commence processing Mr Moir’s transfer request on 18 July 2007. Adding 16 working days to this date gives 9 August 2007. In my judgement that is a fair date by when Mr Moir’s transfer should have been completed. 
16. Turning now to the injustice that Capita’s maladministration has caused Mr Moir.

17. Capita have agreed to refund the fee of £70 and pay a sum for distress and inconvenience caused by their maladministration.
Cash transfer
18. Mr Moir argues that Capita should have processed the cash transfer of the Flagship Series II fund on 23 July. I do not agree. When he submitted his transfer request he did not specify that the cash transfer should be processed before the in specie transfer and Capita were under no obligation to do so in the circumstances. 

19. I am satisfied that it was always Mr Moir’s intention to invest the cash value of the Flagship II Series fund in UK gilts and therefore that he would have invested in the 4% gilts in August 2007 if Capita had not delayed processing his transfer.
20. I therefore agree with the first basis that Mr Moir has used to calculate his financial loss - though I calculate the realisable value of the Flagship Series II fund on 9 August 2007 to be £293,562 (with rounding that is 8.391 x 34985.35). I do not agree with Mr Moir’s units calculation of 34993.47 (that is including 8.112 units, which Mr Moir says Capita wrongly deducted on 23 July 2007). Capita have agreed to refund this sum to Mr Moir as a gesture of goodwill and not because the fee was not applicable. I have used The Financial Times published price as Capita’s explanation for using 8.39 is not clear and the difference is trivial.
21. Whilst the actual realised value of Flagship Series II on 24 December 2007 was greater than it would have been on 9 August 2007, if the lesser amount had been invested in the 4% gilts on 9 August (which then offered a redemption yield of 5.60 per cent), the yield Mr Moir would have received exceeds the return he actually received (with the larger invested value in the same stock) by £6,037.   That is £319,549 - £313,512, where £319,549 is £293,562 + (293,562 x 0.0560 x 577/365).  
In specie transfer
22. Whilst Capita’s delay in processing the in specie part of the transfer did not cause Mr Moir a direct financial loss (as the holdings were the same before and after the transfer), Mr Moir was unable to undertake any trading in JCH and JMO shares from July to the end of November 2007. There is no directly ascertainable resulting loss, but Mr Moir should be compensated for not being able to trade. The FOS’ redress award that Mr Moir has referred to is not relevant as his complaint does not concern investment advice resulting in a switch from a suitable to an unsuitable investment (which, in any case, is outside of my jurisdiction).
23. However, compensation for loss of opportunity cannot be directly related to amount and time in the way that Mr Moir proposes.  While I accept that both are relevant there is no formulaic calculation.  In addition to lost opportunity Mr Moir has been caused inconvenience and annoyance, and I have also taken this into account in settling on an appropriate award.
Directions  
24. Within 21 days of this determination Capita shall pay:

· to ATS, for investment in Mr Moir’s SIPP, £6,037 (for the delayed cash transfer) plus simple interest, at the rate being declared by the reference banks, from 7 March 2009 (the maturity date of Mr Moir’s investment in 4% gilts) to the date of payment;

· to Mr Moir:

· £70 (refund of management fee); plus

· £750 (for inconvenience caused in relation to the delayed in specie transfer and general distress and inconvenience caused by Capita’s delay in completing Mr Moir’s transfer request.
TONY KING 
Pensions Ombudsman 

16 February 2012 
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