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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Ms S Murphy

	Scheme
	NHS Injury Benefit Scheme

	Respondents
	South Tyneside NHS Foundation Trust (the Trust) 
NHS Business Services Authority (NHSBSA)


Subject

Ms Murphy says that her application for Temporary Injury Allowance (TIA) was wrongly refused on the basis that her injury was not wholly or mainly attributable to the duties of her NHS employment.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against NHSBSA or the Trust because on the basis of the medical opinion considered, the decisions cannot be considered to be unreasonable. 
DETAILED DETERMINATION

Material Facts
The Scheme's Regulations (as relevant):

1. Regulation 3 (Persons to whom the regulations apply) of the NHS Injury Benefits Regulations 1995 (the 1995 Regulations) provides:

"(1)... these Regulations apply to any person who, while he-

(a)
is in the paid employment of an employing authority;

(b)...
... sustains an injury, or contracts a disease, to which paragraph (2) applies.

(2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person's employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if-

(a)
it is wholly or mainly attributable to the duties of his employment; ...

2. Regulation 4(5) provides:

“Where, on or after 1st April 1991, a person to whom regulation 3(1) of these Regulations applies or to whom regulation 3(1) of the previous Regulations applied is or was on leave of absence from an employment mentioned in those regulations with reduced emoluments by reason of the injury or disease, there shall be payable by that person's employing authority on behalf of the Secretary of State, during or in respect of the period of such leave and without regard to any reduction in the person's earning ability, an annual allowance of the amount, if any, which when added to the aggregate of-

(a)the emoluments payable to the person during his leave of absence, … 

3. Regulation 21(A) states:

21A     Decisions by medical practitioners and other persons

(1)       The Secretary of State may make arrangements for his functions under these Regulations in relation to-

(a)       a decision whether a person has sustained an injury or contracted a disease to which regulation 3(2) applies and, if so, by what degree his earning ability has been permanently reduced for the purpose of the payment of an allowance referred to in regulation 4(2), (3) or (4);
(b)       a decision whether a person has sustained an injury or contracted a disease to which regulation 3(2) applies for the purpose of the payment of an allowance referred to in regulation 4(5),… 

(2)        In the case of…
(b)      a decision specified in paragraph (1)(b), the function may be discharged by the employing authority of that person or by-

(i)       a registered medical practitioner (whether practising on his own or as part of a group); or

…approved by the Secretary of State.” 

Material Facts

4. Ms Murphy was employed by the Trust as a Community Physiotherapist until 12 February 2010 when her employment was terminated on medical grounds.

5. On 27 March 2008, she reported an injury which had occurred the previous day whilst she was carrying out her normal duties. The accident report form says that she was helping a patient when the patient fell backwards and Ms Murphy strained her back lowering the patient to the ground. Ms Murphy said, in a letter dated 21 June 2009, that she was contacted by the Trust’s occupational health unit the day after she completed the accident report form and was told that she should not return to work if she still had any pain from the injury. 
6. Following the incident Ms Murphy did not take any sickness absence until 7 and 8 May 2008 when was absent from work suffering from back pain. She was next absent from work as a result of back pain on 18 June 2008 having tripped over a gatepost. 

7. On 26 January 2009, Ms Murphy went on long term sick leave suffering from back pain. She did not return to work.

8. On 31 May 2009, Ms Murphy wrote to the Trust asking whether she could be considered for TIA. 
9. The Trust responded on 9 June 2009 and said that having investigated Miss Murphy’s claim they did not consider it appropriate to grant TIA for the following reasons:

· she did not take any immediate sick leave after the incident but continued to work;

· she subsequently took annual leave for a skiing holiday; 

· in her return to work interview following her absence on 7 and 8 May 2008 she advised that she had not visited her GP; 

· an MRI scan taken in June 2008 showed an element of joint arthropathy and no evidence of occult injury;
· on 18 June 2008 she had fallen over jarring her back.    
The letter advised Ms Murphy of her right to appeal to NHSBSA if she disagreed with their decision. 

10. Ms Murphy appealed the Trust’s decision on 21 June 2009 and her case was passed to NHSBSA, along with her GP records and other medical evidence. NHSBSA referred the matter to their medical advisers, Atos Origin Medical Services (Atos) who requested further information about Ms Murphy’s condition from her GP. 

11. Ms Murphy’s GP responded on 27 August 2009, and said that Ms Murphy had attended the surgery on 27 May 2008 with back pain and that prior to that date there was no record of any back injuries or back pain in her notes. The letter said that an MRI scan had reported “No significant disc protrusion demonstrated. Bone marrow signal shows no abnormality. No evidence of central or exit canal stenosis. The imaged paravertebral soft tissues are unremarkable”. No opinion was provided as to the cause of Ms Murphy’s condition.
12. NHSBSA, having consulted its medical advisers, issued its first decision to Ms Murphy on 30 September 2009. The letter said:
"The Scheme's medical adviser has commented:
…The applicant did not attend her GP at the time of the reported incident, went on a skiing holiday 10 days after and skied and then attended her GP for the first time on 27 May 2008 reporting back pain symptoms which she related to “lifting a heavy patient””. This is not what is recorded on the incident form.

Between May 2008 and 26 January 2009 the applicant had nine days absence (three periods) with back pain as cited cause but otherwise continued to work…Sickness record shows a prior sickness absence in 2000 with back pain as cited cause.

The investigation findings reported by the GP show mild degenerative changes only and these are considered to be constitutional…

The mechanism of the incident and the lack of need for medical intervention and sickness absence proximal to the incident tend to indicate that this applicant at most suffered mild transient symptoms. The applicant’s capacity to travel and ski within ten days of the incident tends to indicate that she was not significantly functionally impaired following the incident…”     
13. On 12 October 2009, Ms Murphy appealed against NHSBSA’s decision not to award her TIA on the grounds that she did not initially seek her GP’s advice as being a physiotherapist she had some knowledge of spinal conditions and knew that most pains settle within a few weeks. She had physiotherapy treatment at work and when it was clear that her pain was not settling she sought her GP’s advice. Ms Murphy listed the treatments she had undergone and said that she had never been advised to take time off work and that she was being penalised because she had not done so.      
14. NHSBSA issued its first appeal decision on 26 January 2010 as follows: 

"The Scheme’s medical adviser has commented:
…She is being followed up by the Pain Management Unit and the Spinal/Orthopaedic Unit in relation to ongoing low back pain.
MRI investigations were considered to be essentially normal with only mild degenerative changes i.e. an element of facet joint arthrosis… The clinic letter dated 17/08/09 …refers to ‘non-specific’ back pain.

It is assessed that her back pain cannot be wholly or mainly attributed to the duties of her NHS employment. There is no evidence that any new primary pathological change occurred from the index incident. Appropriate specialist assessment and investigations have taken place but a clear medical explanation for her ongoing symptoms has not been elucidated.”   
15. On 19 April 2010, Ms Murphy appealed once more against NHSBSA's decision not to award TIA.  
16. NHSBSA sought further advice from Atos who requested a further report from Ms Murphy’s Consultant in Pain Management. In their letter requesting the report Atos explained the criteria for TIA and asked the Consultant to provide a diagnosis for Ms Murphy’s chronic back symptoms, opinions on the relative contribution to the chronic back pain from the back strain in 2008 and from constitutional/degenerative spinal disease cause and on the benefit of the most recent therapy and a prognosis for the diagnosed pathological spinal condition. 
17. Ms Murphy’s Consultant in Pain Management provided his report on 25 May 2010 as follows:
“…She initially had an MRI scan of her lumbar spine which I believed showed normal spine alignment, normal lumber discs and some fact joint hypertrophy. However, it is well recognised that MRI findings correlate poorly with symptoms of pain. Most authorities would advise that in the presence of normal looking intervertebral discs on MRI further investigation of these as a source of the pain is unlikely to identify these as a cause of the pain.

Miss Murphy then has undergone a series of diagnostic and therapeutic treatments aimed at the lumber facet joints. However those provided modest improvements which would go against the conclusion that they are the sole cause of her pain. However other structures in the spine such as ligaments and muscles may also become involved in the pain process and there is always a proportion of patients with chronic low back pain in whom it is not possible to identify an anatomical cause…The role of psychosocial factors in maintenance of chronic low back pain has been widely studied and the strongest predictor of the development of chronic low back pain is a previous history of low back pain. To my knowledge Miss Murphy did not have a history of low back pain or time off work due to back pain prior to the accident. 
In terms of the relative contributions to chronic low back pain, the incident in 2008 appears to be an inciting factor, however a significant proportion of patients who develop chronic low back pain recall an incident which triggered their pain, however direct causation is difficult to prove.
In terms of having a degenerative spinal disease the changes on her MRI scan are modest and would be in keeping with normal age-related changes. These correlate poorly with levels of pain and disability and therefore based on these investigations I could not conclude that Miss Murphy would have gone on to develop chronic low back pain had her accident not occurred…” 
18. Ms Murphy sought advice from the Pensions Advisory Service (TPAS) who wrote to NHSBSA on 2 June 2010 and said that Ms Murphy was obtaining further medical evidence in the form of records of her physiotherapy treatment. The evidence was sent to NHSBSA on 16 June 2010.   

19. NHSBSA issued its second appeal decision on 17 June 2010. The letter stated:
"The Scheme's medical adviser has commented,
“…Therefore the evidence is that Miss Murphy has experienced left sided lower back pain in the time after an incident at work in March ’08. She then went on a skiing holiday. She then injured her back in a non work related incident. She has been found to have facet joint degenerative disease and no evidence of disc pathology. The Spinal Surgeon has stated no pathological condition has been found to explain her symptoms, with a diagnosis of non specific back pain. The Pain Management Specialist is not of the view that the lumbar facet joint disease is the sole cause for pain and mentions other factors such as involvement of ligaments and muscles, and central pain processing physiological factors and psychosocial factors influencing continuing symptoms reported.

The contemporaneous evidence suggests that she did strain her back at work in March. There is no evidence to support the 2008 index incident having caused a pathological condition commensurate with long term incapacitating symptoms. There are a number of factors touched upon by her pain specialist which may be contributing to continuing symptoms. It is therefore not accepted that the index incident 2 years ago is a main cause for subsequent long term sickness absence.”     
20. The additional medical evidence was received by NHSBSA on 18 June 2010 and they agreed to revisit the second appeal decision taking into account the new information received. A further Stage 2 decision letter was issued on 10 August 2010. The medical adviser’s comments largely mirror the comments made in the previous letter and included the following:

“…The Physiotherapy records, in May ’08, note the history of her having experienced back symptoms over the previous 6 weeks since an incident at work. She had carried on at work though backache was still present. Symptoms had settled over a period of rest but had increased again when bending to pick up a bag. The Physiotherapist notes that there was a subsequent improvement with treatment…”    
Summary of Ms Murphy’s position  
21. Before 26 March 2008 she had never been absent with back pain. The Trust has stated that she had been on sick leave with back pain on 6 and 7 March 2000.  This is incorrect as it was on 7 March 2000 that she squatted to remove notes from a filing cabinet whilst at work when her right knee locked and she then attended A&E and was sent for an x-ray. She was sent to the local trauma hospital and subsequently had an arthroscopy and was then off sick from 8 March 2000 for 24 days. The Trust has since confirmed that they have investigated their records and found that the absence on 7 and 8 March 2000 was recorded incorrectly. 

22. Her Consultant in Pain Management said in his report, dated 25 May 2010, that the incident in 2008 appears to be an inciting factor. He later stated that based on her MRI he could not conclude that she would have gone on to develop low back pain had her accident not occurred.
23. Although she went skiing after the accident she was limited physically and took things easy.

24. No consideration has been given to the fact that she did not visit her GP because as a senior physiotherapist she had experience of treating back conditions and knew that her GP would give her anti-inflammatory medication which she could purchase at the chemist.
25. The Trust and NHSBSA are absolving themselves of any responsibility to her regarding their duty of care. She should have been informed that following an injury at work she should not return until the injury is fully resolved otherwise her claim for TIA could be jeopardised if she suffered long term problems.     

Summary of the Trust’s position  
26. In accordance with the Trust’s Sickness Absence Policy Ms Murphy requested payment of TIA. Her claim that her sickness absence was as a direct result of an incident which occurred on 26 March 2008 was investigated and the Trust did not consider it appropriate to grant TIA as they were unable to determine that her current back condition related to the index incident or that it was wholly or mainly attributable to her NHS employment. 
Summary of NHSBSA’s position  
27. On advice from its medical advisers NHSBSA has concluded that Miss Murphy is not entitled to TIA because whilst it accepts that she suffered an injury wholly or mainly attributable to her NHS employment, it is not the affects of the injury that have caused her absence from work and consequent loss of earnings. Rather it is more likely to be the symptoms of her pre-existing degenerative back condition. This is a constitutional condition and thus not connected to her NHS work. 
28. NHSBSA has considered Ms Murphy’s application properly, asking the right questions of the right people and arrived at a conclusion that any other person would reasonably do so in the same or similar circumstances.
Conclusions

29. Regulation 3(2) applies where the injury sustained is wholly or mainly attributable to NHS employment. If that condition is satisfied, then the next criterion is whether the person has consequently suffered a permanent reduction in earning ability of greater than 10%.
30. Ms Murphy’s application was first considered in June 2009 when she wrote to the Trust asking to be considered for TIA. The Trust concluded that it was not appropriate to grant TIA for a number of reasons, in particular, that following the incident Ms Murphy had not visited her GP and had subsequently taken annual leave for a skiing holiday, further in June 2008 she had fallen over jarring her back and an MRI scan, also taken in June 2008, showed an element of joint arthropathy and no evidence of occult injury.
31.  NHSBSA considered Ms Murphy’s application four times on appeal following the Trust’s decision. NHSBSA had before them Ms Murphy’s GP notes, a report from her GP and various specialist reports. On each occasion the advice from NHSBSA's medical advisers was that Ms Murphy’s back pain was not caused by her NHS employment.
32. At the time of the initial consideration the medical adviser said, "The investigation findings reported by the GP show mild degenerative changes only and these are considered to be constitutional…The mechanism of the incident and the lack of need for medical intervention and sickness absence proximal to the incident tend to indicate that this applicant at most suffered mild transient symptoms…". At the first review the medical adviser said, “MRI investigations were considered to be essentially normal with only mild degenerative changes… there is no evidence that any new primary pathological change occurred from the index incident.” At both the second and final reviews the medical advisers reached the view that Ms Murphy’s condition was caused by degenerative disease and there was no evidence of disc pathology.
33. The consensus of medical opinion from NHSBSA’s medical advisers is that Ms Murphy is suffering from a constitutional degenerative condition. NHSBSA have accepted the advice of its own medical advisers. It is for them to determine the weight they give to each piece of available evidence and, unless there is a compelling reason why they should not, they may prefer the advice they receive from their own advisers. The kind of reasons I have mind include such things as an error or the omission of a material fact(s); neither of which occur in this case. A difference of opinion between medical advisers would not be sufficient to warrant NHSBSA setting aside the advice they received from their own advisers. There is a difference between ignoring an opinion and not accepting it after due consideration. 
34. Ms Murphy points me to the comments made by her Consultant in Pain Management, in particular, that the incident in 2008 appeared to be an inciting factor and that, had her accident not occurred, he could not conclude that she would have gone on to develop low back pain. Notably in the same report he also said “a significant proportion of patients who develop chronic low back pain recall an incident which triggered their pain, however direct causation is difficult to prove”. Regulation 3(2) requires Ms Murphy’s medical condition to have been caused (my emphasis) by her occupation; it does not provide for her medical condition to have been “incited” or exacerbated by the incident, even if that exacerbation was mainly attributable to her occupation. In any event I do not find that NHSBSA ignored the opinion provided by Ms Murphy’s Consultant in Pain Management, rather they decided to accept the advice of their own medical advisers in preference.
35. Although Ms Murphy contends that the Trust and NHSBSA failed in their duty of care to her I have seen no evidence of this. In fact as Ms Murphy herself said, in her letter of appeal to the Trust, she was told not to return to work if she was still in any pain but in fact she returned to work having taken only the weekend after the incident off. 
36. Whilst I fully appreciate Ms Murphy’s points of view on this matter, my role is to consider whether the opinions reached were reasonable on the facts presented. It is irrelevant whether I would have reached the same decision myself. I find that the decisions reached by the Trust and NHSBSA were indeed reasonable ones.
37. So I do not find that there has been maladministration in the way that the Trust and NHSBSA reached their decisions not to grant Ms Murphy TIA. I do not uphold her complaint.
JANE IRVINE 

Deputy Pensions Ombudsman 

1 July 2011 
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