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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mrs  T K Hiron

	Scheme
	NHS Injury Benefits Scheme(the Scheme)

	Respondents
	NHS Pensions
The Royal Bournemouth and Christchurch Hospitals NHS Foundation trust (the Trust)




Subject

· Mrs Hiron complaint is against the Trust and NHS Pensions and is regarding the decision to reject her application for a temporary injury allowance (TIA) from the Scheme.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be not upheld because the decision reached by NHS Pensions was not perverse.
DETAILED DETERMINATION

Material Facts

1. The Scheme is governed by the Injury Benefit Regulations 1995 (as amended) (the Regulations).   

2. Regulation 3 (2) states
“2)This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person's employment and which is  wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if-

(a)it is  wholly or mainly attributable to the duties of his employment;”

3. Mrs Hiron was employed by the Trust as an Administration Assistant in the Catering Department. From the information held it appears that the Trust informed Mrs Hiron about intended changes to her working pattern and arranged a meeting to discuss these changes.  It was confirmed to Mrs Hiron that her starting time would change from 06.00 to 07.00 each day and her shift would end at 15.00 instead of 14.00 and that she could no longer work through her lunch break.  Mrs Hiron had previously worked through her half hour lunch break and actually finished work at 13.30 instead of 14.00  

4. The planned meeting between the Trust and Mrs Hiron was held on 10 May 2007.   Mrs Hiron states that it was part of her duties of employment that she was required to attend the meeting.
5. Mrs Hiron was obviously unhappy as a result of the meeting and the Trust has stated that following the meeting correspondence commenced between them and Mr/Mrs Hiron.  Whilst she accepted that she would need to take a lunch break, she did not accept the later start/finish time.  The Trust states that:

· on 4 June 2007 Mrs Hiron wrote to say that she was dissatisfied with the meeting, felt bullied and victimised by her manager and demanded immediate action be taken against her immediate and department manager; and

· on 6 June a grievance was received from Mrs Hiron and she commenced sick leave.    

6. On 27 July 2007 the Trust wrote to Mrs Hiron:

“I understand that you have been written to by Occupational Health in order for them to arrange an interview with you to assess that you are fit enough to be spoken to as part of the investigation of grievance.

This was requested in writing to you in my letters dated 28th June and also 03rd July 2007 as you are currently off work with stress and we have to ensure you are fit enough to be spoken to by the investigator….

…Therefore I would be grateful if you would contact Occupational Health and arrange a suitable appointment in order for the investigation to be taken forward as currently you are delaying this process by not attending Occupational Health.”

7. On 24 December 2007 the Trust again wrote to Mrs Hiron:

“ Further to Mr Hiron’s letter dated 8 December 2007, I understand Occupational Health will be contacting you regarding the reason for your appointment with Dr McGuire.  I would reiterate that as mentioned in previous letters the purpose of this appointment is to find out whether you will be fit to return to work again and if so, the likely timescale for your return; whether any adjustments to your work will be required or whether redeployment is appropriate…

…With regard to Mr Hiron’s comments, I advise:

…,

…before a decision is made regarding paying temporary injury allowance, an assessment is required by Occupational Health, in accordance with paragraph 10.2 of the Sickness Absence procedure, a copy of which you have been sent previously. ..”
8. On 21 January 2008 NHS Pensions wrote to the Trust:

“Just to let you know that I have written to Mrs Hiron suggesting that she make a formal claim to you for TIA if she has not already done so.  I have explained that the Injury Benefit regulations do allow you to require her to submit to a medical examination.”

9. On 2 July 2008 the Employment Tribunals postponed Mrs Hiron’s grievance application so that she could attend a medical assessment in respect of her TIA application.

10. On 8 July 2008 the Employment Tribunals wrote to Mr Hiron:

“…,
1. The Claimant should attend an assessment by Dr Davies without delay, if possible not later than 31 July 2008.

2. The sole purpose of the assessment is to consider the Claimant’s condition so far as it is relevant to her application for temporary injury allowance and nothing else.

3. The duration and nature of the assessment will be decided by Dr Davies.

4. If the Claimant wishes to consult Dr Davies about matters other than what is required by the above, she will be responsible for his fees in connection therewith.  The obligation of the respondent is limited to his reasonable fees in connection with paragraph 2 above.” 
11. Mrs Hiron was seen by Dr Davies, an independent occupational physician and in his report dated 9 October 2008 he gave his opinion to be:

“Mrs Hiron says that the main cause of her symptoms, and her having an injury on duty, is the bullying behaviour of the catering manager in the meeting held on 10 May 2007.  If it was the case that the meeting was very stressful for Mrs Hiron, and very upsetting, then I would have expected her to have had more significant symptoms that day and the next day.  As it happens, Mrs Hiron did not have severe symptoms soon after that meeting and continued to work in her job doing the hours and the tasks that were required of her.  In my opinion the medical history of events provided to me by Mrs Hiron does not support the view that Mrs Hiron suffered an injury during that meeting with the catering manager.



Mrs Hiron continued at work doing the modified tasks of her job for 2-3 weeks after that meeting with the catering manager.  She told me that she was increasingly unhappy with the work situation, and felt as though she was an outsider in the team because of the two family members working with her.  She also felt that she was being demeaned by having to do tasks that were regarded as lower level and unpopular.  It seems to me that Mrs Hiron’s unhappiness with this work situation caused her to have increasing symptoms, which would be expected form anyone who was in a situation which was uncomfortable and unhappy for them.  My view is that this would be regarded as a personal reaction to a situation at work that was not of the individual’s choosing.  In my opinion this would not be considered as a work injury.



Since going off work, Mrs Hiron has been in protracted communication with the Trust and the Employment Tribunal.  I have not been party to all the details of those communications and discussions.  However, when any person is involved in protracted discussions with an employer and the employer is not doing what the individual demands of them, then it would be normal for that individual to be uncomfortable, unhappy and have some psychological symptoms of stress.  Again, because this is a normal reaction for any individual employee, in my opinion this would not be a work injury…


…I realise that it is the Trust who will decide whether or not Temporary Injury Allowance is paid.  Having considered the medical information provided by Mrs Hiron I would not support payment of Temporary Injury Allowance in this case.”

12. Mrs Hiron states that Dr Davies’s opinion, was unsupported by any evidence and unreliable because it had been made 16 months after her illness had been diagnosed. 
13. On 24 October 2008, the Trust declined Mr Hiron’s application and it states that it took into account the opinion provided by the consultant occupational physician and a letter dated 18 April 2008, from Mr Cawood, chair of the Grievance Hearing which provided details of the outcome to the grievance hearing as follows:
“After considering the grievances and hearing the evidence presented by the Investigating Officer I decided not to uphold any of the grievances, please find enclosed copies of the notes of the hearing.  I also recommended that copies of the current and new job description should be circulated.”

14. On 25 March 2009, Mrs Hiron’s GP, Dr Sobhy provided a report to NHS Pensions which reads as follows:


“a. Diagnosis - work related stress



b. Date of onset - 04 June 2007

c. Past medical history - hypertension and hypercholesterolaemia, no psychiatric or psychological history

d. Present clinical state - had been bullied by her manager and this has caused psychological symptoms including anxiety, panic attack, lack of confidence and loss of interest.  She was eventually not able to go back to her present job, as this was associated with panic attack.

e. Treatment - her condition is purely work related and the stresses have been identified, therefore no treatment or investigation was needed

f. Prognosis – I do not think Mrs Hiron will be able to go back to her job again in view of the current symptoms. 

g. Yes, permanently incapable of returning to current employment.”
15. Mrs Hiron appealed under the Scheme’s internal disputes resolution (IDR) procedure and a stage one IDR decision was issued on 13 July 2009, not upholding her complaint.  In their letter NHS Pensions explained that:

· TIA was payable in circumstances where an employee met the legislative criteria and was on certified sick leave with reduced or no pay;

· claims could only be considered on the basis of evidence made available;

· the medical evidence did not support that she had suffered a psychological injury as a consequence of the meeting with her manager of 10 May 2007 or the related events;

· whilst she was unhappy and uncomfortable at work with the new arrangements these  did not combine to form a medical condition that could be described as having been brought about by a psychological injury; and

· the meeting held with her manager and consequential revised working arrangements could not anyway be considered as ‘duties of employment’.  

16. Mrs Hiron complained at stage two of the Scheme’s IDR procedures and on 16 October 2009 NHS Pensions issued a stage two IDR decision which did not uphold her complaint.  NHS Pensions had sought a further opinion from its medical advisers which was:

“On careful consideration of the existing evidence and the further submissions from the Applicant and her representative it is assessed that the relevant medical condition cannot be wholly or mainly attributed to the duties of her NHS employment.  

The evidence is that Mrs Hiron, aged 56 years, has had sickness absence from her role as an Administrative Assistant and it is claimed that this has been caused by stress related ill health in connection with perceived work related stress factors.

The applicant has perceived a number of factors including changes in working practice and bullying by her Manager as a source of stress at work.  There has been a grievance procedure and an Employment Tribunal procedure which have themselves been perceived as stressful.  Her GP, Dr Sobhy has provided a report dated 25/3/09, in which there is a stated diagnosis of a work related stress problem with onset 4/06/07.  The GP reports no previous psychiatric or psychological history and recounts what her patient has told her about perceived work related stress and the resultant symptoms.  Dr Sobhy has stated that as the condition has been work related and stress has been identified, no treatment or investigation was needed.

The evidence in relation to the grievance procedures is that following investigation, the grievance was not upheld.  In relation to the Employment Tribunal involvement a report was requested from an independent occupational physician, Dr Davies, who reported on 9/10/08 and he has outlined the history of factors perceived stressful. He has not been of the view that a meeting with her manager on 10/5/07 caused psychological injury and he notes that she became increasingly unhappy at work after this in her changed role.  He did not classify this as a work related injury.  In relation to subsequent legal proceedings over a protracted period, though these have stressful, he did not consider these as constituting a work injury.  He has added that if the alleged bullying were to be accepted by the Trust of Employment Tribunal as having taken place he would review the case.  There is no evidence that there has been such acceptance.   

Therefore, the evidence is that Mrs Hiron was advised by her GP to refrain from attending her work when she stated she felt under stress and unhappy about changes in her role.  However there has not been proven evidence of any adverse event at work likely to have caused a psychological injury commensurate with long term sickness absence.  She has not been considered by her GP to need treatment from a mental health condition.  The administrative and legal procedures connected with her case have themselves been significant stress factors, however thee factors are not regarded as part of her duties and cannot be considered under the regulations. 

Therefore the attribution criteria are not met for Temporary Injury Allowance.”  

17. The consultant occupational physician  stated in his report of 9 October 2008 that “In my opinion the medical history of events provided to me by Mrs Hiron doe not support the view that Mrs Hiron suffered an injury during that meeting with the catering manager.”   When NHS Pensions issued a stage two IDR decision on 6 October 2009, it quoted a fresh opinion provided by the medical adviser.  The medical adviser concluded that:

· the Employment Tribunal had not reached a finding that there had been a bullying event as alleged;

· Mrs Hiron’s GP had not considered she was in need of treatment for a mental health condition; and 

· although Mrs Hiron had suffered some stress as a result of the administration and legal procedures these did not form part of the duties of her employment and could not therefore be considered as contributing to any test of attribution. 

Summary of Mrs Hiron’s position
18. Since November 2007 she has been in receipt of incapacity benefit for which she has undergone two subsequent medical assessments arranged by the Department for Work and Pensions, both of which upheld their earlier decision that she was unfit for work and incapacity benefit continues to be paid.

19. It is the opinion of seven different medical practitioners that she is suffering from a psychological illness that prevents her from returning to work:
· two doctors from her GP practice (one giving opinion dated 25 March 2009);

· three medical practitioners appointed by DWP in connection with her incapacity benefit;

· the Trust’s occupational health physician whop advised she should be dismissed on 25 March 2009; and 

· Dr Davies who was of the view that her illness to have been caused by unhappiness with the work situation.

· The reason given at stage two of the Scheme’s IDR procedures for rejecting her application was that she had failed to conform to the criteria set down in the Regulations.  However, this only relates to an illness which is shown to have been wholly or mainly attributable to the claimant’s own negligence or misconduct, neither of which apply in her case.  The decision reached anyway was flawed in that it wrongly assumed that the meeting of 10 May 2007 did not constitute having been in the course of her employment;

20.   Mrs Hiron contends that:

· the opinion that her unhappiness was due to a changed role is flawed.  She says that her role was not changed but merely an amendment made to when  she took her lunch break, a change  to which she readily agreed; and
· the meeting held on 10 May 2007 is the root cause of her illness, that there has been a ‘cover up’ relating to the bullying which took place at the meeting  and she refutes the allegation that events that took place after 1 June 2007 caused or contributed to her illness.
Conclusions

21. Regulation 3(2) applies where the injury sustained is wholly or mainly attributable to the duties of NHS employment. Determining whether this is so is a question of fact for NHS Pensions.
22. Whilst it was incorrect for NHS Pensions at stage one of the Scheme’s IDR procedures to have indicated that the type of meeting that Mrs Hiron had attended fell outside the realm of her duties of employment, they did however proceed to consider her application.  
23. In all NHS Pensions considered the application three times.  This included the original application and on two occasions following her appeal through the Scheme’s IDR procedure.

24. I appreciate that on the one hand the opinion provided by Mrs Hiron’s GP was generally supportive of her claim. Whilst saying that she was suffering from work related stress he had also stated that Mrs Hiron had been bullied.  However, on the other, he also stated that because Mrs Hiron had not returned to work and had removed herself therefore from the stress that had induced her symptoms, he had not prescribed any further investigation or treatment.       

25. NHS Pensions has not ignored this opinion but attached the appropriate weight to it when balancing it against the other medical evidence including that provided by its medical advisers.  The general view of this opinion was that Mrs Hiron, whilst unhappy at work because of some changes, had not suffered an injury consistent with that which would qualify her for a benefit under the Regulations.
26. This is demonstrated by the opinion provided by the independent occupational physician and considered by NHS Pensions when reaching the original decision, the opinion of the Scheme’s medical advisers considered at stage two of the Scheme’s IDR procedures and also the findings of the Grievance Hearing.
27. In light of the evidence available and considered by them, I do not consider the decision reached by NHS Pensions to have been perverse. 
28. The complaint is not upheld.
JANE IRVINE 
Deputy Pensions Ombudsman 
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