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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr R and Mrs M Hercberg

	Scheme
	Local Government Pension Scheme (West Midlands Pension Scheme) (the Scheme)

	Respondents
	Wolverhampton City Council (the  Council)


Subject
Mr and Mrs Hercberg’s complaint is against the Council as the administering authority of the West Midlands Pension Fund. Following the death of their son, the Council decided that death benefits should be divided between them and their son’s widow. Mr and Mrs Hercberg say that the payment should reflect their son’s wishes that they should be sole recipients.
The Pensions Ombudsman’s determination and short reasons

The complaint against the Council should be upheld as it reached an initial decision without considering the relevant facts, and the decision as it presently stands has been marred by the wrong amount having been taken into account.

DETAILED DETERMINATION

Material Facts

1. Mr A N Hercberg was employed by Birmingham City Council (the Employer) and was a member of the Scheme.

2. He completed a nomination form for the payment of benefits under the Scheme on 4 November 1999, and nominated his parents for payment of the full lump sum benefit. A note on the form indicated that the main advantage of making a nomination was that any payment could be made direct to his chosen beneficiary without forming part of his estate. In that way, any payment would not count for inheritance tax purposes.

3. Mr Hercberg met his future wife in December 1999 and they were married on 17 August 2002. They executed ‘mirror’ Wills on 18 February 2003.

4. He was diagnosed with terminal cancer on 3 July 2008. Following discussions with the Employer, it was decided that he should take ill health early retirement, since the death benefits payable would be greater than those payable on death in service. His retirement took effect from 17 October 2008 and he died the following day.

5. The Council, as Administering Authority for the Scheme, published a policy statement in July 2008 outlining its policies on the discretions exercisable under the Local Government Pension Scheme Regulations 1997. Under the heading “Distribution of Death Grant [Regulation 38], it stated:

“Normally the fund will pay a death grant to nominated beneficiaries. Where no nomination has been made, the Fund will pay a death grant to the deceased’s personal representatives. Where both of these options are seen to be inappropriate or impossible, the Fund may pay the grant (as determined by the Chief Legal Officer) between surviving nominees or personal representatives, or any person appearing to the Fund to have been a relative or dependant of the deceased at any time.
Where a death grant does not exceed £5,000, the Fund will usually pay it without the production of grant of probate, a will or letters of administration.”
6. On 2 February 2009, the one of the Council’s Pensions Officers wrote to Mr and Mrs Hercberg separately.  Each letter said:

“I write to confirm there is a death grant of £275,107.41 payable from the Pension Fund of which you have been nominated to receive 50%.

The death grant will be paid to the nominated persons after the enclosed form RB2(NOM) has been completed and returned to the Pensions Administration Service.

In addition there is also a Lump-Sum Retirement Allowance of £50,759.29 payable from the Fund, which now forms part of the Death Grant, of which you will also receive 50%.”
7. Mr Hercberg’s widow wrote to the Council on 15 February making a formal appeal against the intended distribution of the death benefit to her husband’s parents.

8. In response to this appeal, the Council engaged in an evidence gathering exercise in order to properly consider the distribution of the death benefit. In the meantime the funds have been credited to a suspense account in the name of “Trustees of A Hercberg – deceased”.

9. The evidence before the Council was extensive and I do not set it out here.  It included:

· the nomination form and copies of Wills;

· the financial positions of Mr A N Hercberg’s parents and that of his widow, including income, assets and employment position;

· statements from Mr A N Hercberg’s colleagues as to his intentions as they believed them to be;

· a statement from one of Mr A N Hercberg’s brothers concerning, in particular, a statement made shortly before Mr A N Hercberg’s death;

· information about the beneficial interests in his parents’ home of Mr A N Hercberg’s widow and his father. 

10. The Council’s Chief Legal Officer wrote to the claimants’ representatives on 26 October 2009.  The letter was four pages long.  She set out in summary form the evidence in front of the Council. She went on:
“In coming to a determination as to whether or not a payment should be made in accordance with the nomination form completed by the late Mr Andrew Hercberg, I have taken into account all the information which has been forwarded to me by both [ ] Solicitors on behalf of Mr & Mrs Hercberg and [ ] on behalf of Mrs Diane Hercberg (widow). I have made exhaustive enquiries of the parties through their solicitors and am not aware of any further information which would be of benefit in taking a decision. I have also taken into account the statements of other relevant persons which have been forwarded to me, namely, [Mr A N Hercberg’s brother and colleagues]
I have taken into account all the information provided to me in connection with the financial positions of the parties, the evidence in relation to the making of the wills by the deceased and his wife and the evidence of [Mr A N Hercberg’s brother and ca colleague]. I have noted the information received in connection with the wills and the widow’s belief that the death grant formed part of the estate and would pass in accordance with the will. However, this has not been possible to verify. It has been said that the marriage was of a short duration being of approximately six years in length. However, there is no evidence to suggest that the marriage was anything other than a happy one and was brought short only due to the sad demise of the husband. Indeed, Diane Hercberg does not appear to have worked since her husband’s illness and her financial situation reflects this. [A colleague], who is independent in that he is not a member of the family and who visited the deceased prior to his death, is of the view that the deceased wished to look after his wife financially. That being the case and taking into account the relevant financial positions of the parties, I have decided to set aside the nomination made by the deceased and determine the distribution of pension funds in favour of the widow, Diane Hercberg in the sum of 2/3 of the entitlement and the parents, Mr & Mrs Hercberg (senior) in the sum of 1/3. The widow does not work and future employment is questionable due to ill health. Although she has the matrimonial home, this is now subject to a mortgage and her income reflects this. I am assured that the deceased would have wanted to make provision for his widow in these circumstances and therefore I make the determination as above on the basis that there is complete discretion under the regulations.”
11. Mr A N Hercberg’s parents took the matter up through the Scheme’s internal dispute resolution procedure. The decision letter dated 28 July 2010 upheld the previous exercise of discretion communicated in the Council’s letter dated 26 October 2009.

12. During the investigation of the complaint, my office asked the Council why it treated the lump sum retirement allowance as part of the death grant and so subject to the same discretionary power.  (It emerged that as well as the lump sum retiring allowance, there was also one month’s pension instalment included.) 

13. The Council’s answer was that the lump sum retirement benefit and the pension instalment were considered as one payment with the death in retirement lump sum benefit, the recipient of which was at the discretion of the Council, because of the provisions of Regulation 52 of the Local Government Pension Scheme (Administration) Regulations 2008 / 239 (see Appendix).
Conclusions

14. In exercising the discretion conferred on the Council by regulation 35(2) of the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 / SI 1166 (the Regulations), the Council had to follow certain basic principles.  They would be required:
· to ask the correct questions;

· to direct themselves properly in law, in particular they must adopt a correct construction of the scheme rules;

· to take into account all relevant, but no irrelevant factors;

· not to arrive at a perverse decision, i.e. a decision to which no reasonable body could arrive.

15. The Council was entitled to have regard to any established policies, but not to be fettered by them.

16. The Council’s explanation of why the lump sum retirement grant and pension instalment were dealt with under the discretion applying to the death grant is baffling.  The payments were due to Mr A N Hercberg while he was alive.  They therefore fell to be paid to his estate.  The regulation to which the Council refers quite clearly applies to sums below the relevant limit under the Administration of Estates (Small Payments) Act 1965 – that limit being the £5,000 referred to in the Council’s own policy guidance (see paragraph 5).  The total of the lump sum and pension was over £55,000.
17. Even if regulation 52 had been relevant, the discretion was different.  It covered only the legal personal representatives and persons apparently beneficially entitled under the estate.  Persons named on a nomination form were irrelevant other than by coincidence.
18. The policy statement is in fact wrong – because it includes the £5,000 reference in the section dealing with benefits payable on death, when it in fact applies to sums that are due to the estate, which benefits payable on death may or may not be. 

19. More importantly, because the lump sum retirement grant and pension instalment should have gone to the estate, the decision as to who should receive the death grant has been tainted.  Mrs D Hercberg would ultimately have received 100% of the lump sum retirement grant and pension, not 2/3rds, and Mr A N Hercberg’s parents would have received none of it. 
20. That on its own is sufficient for the whole matter to be remitted to the Council.  I have some further observations, however.

21. Leaving aside the erroneous inclusion of the lump sum retirement grant and pension, I have seen no explanation of who made the decision behind the letter of 2 February 2009 or what it was based on.  It ought to have been made by the Chief Legal Officer.  If, as I suspect, it was made simply on the basis of the nomination form and nothing else, it should not have been.

22. I say that because, under its own policy, the Council needed to consider the broader picture.  Its policy was to pay in line with nominations “normally” but not where doing so was “inappropriate”.  If it was paid automatically, how could the test of appropriateness be made?  There needed to be some enquiry before a decision was reached. 
23. The consequence was that Mr and Mrs Hercberg senior were told about a decision that was made prematurely – as subsequent events revealed.
24. In stark contrast, before the Chief Legal Officer’s decision of 26 October the Council obtained a great deal of evidence.  It was carefully weighed by the Chief Legal Officer who set out the evidence and her reasons.  Had it not been that she was considering the wrong total amount, I would not have interfered with it.  
25. I find, therefore, that there has been maladministration by the Council in two respects. First, in taking into account the wrong total sum when reaching a decision and second, in writing to Mr and Mrs Hercberg with a premature decision.

26. The decision will need to be made again.  Mr and Mrs Hercberg will undoubtedly have been caused distress by both aspects of the maladministration.

27. The outcome of that decision is entirely a matter for the Council having taken all relevant matters into account. 
28. Late in the investigation representations were made on behalf of Mr and Mrs Hercberg to the effect they expected to receive the entirety of the death grant as a result of the policy statement that “Normally the fund will pay a death grant to nominated beneficiaries.”  But “normally” does not mean invariably – and the policy goes on to deal with circumstances in which payment to nominated beneficiaries “is seen to be inappropriate”.
29. At the same time, the Council said that on reconsideration “…it may be that [the death grant] will also be paid to the estate … to, hopefully, avoid further argument over the intentions of the deceased.”   It went on to suggest that this might be a standard approach to dealing with disputed nomination forms and invited my comment on such an approach.  I will go no further than to remind the Council of its obligation to actively exercise its discretion in each individual case according to the circumstances of that case and that, if it has a policy, it should not regard itself as bound to follow it so as, in effect, to be fettered by it.
Direction
30. Within 28 days of this Determination, the Council shall reconsider the distribution of the death grant and advise the potential recipient of its decision.
31. Within 14 days of the date of this Determination the Council is to pay Mr and Mrs Hercberg £500 each as compensation for the distress and inconvenience referred to above.
TONY KING 

Pensions Ombudsman 

10 November 2011 

APPENDIX

Relevant sections of the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 / SI 1166:
Death grants: pensioner members
     35. —(1) If a pensioner member dies before his 75th birthday, a death grant is payable.

    (2) The administering authority at their absolute discretion may make payments in respect of the death grant to or for the benefit of the member's nominee or personal representatives, or any person appearing to the authority to have been his relative or dependant at any time.

    (3) The death grant is his pension multiplied by 10, but the amount so calculated is reduced by the amounts of any retirement pension paid to him.

Survivor benefits: pensioners
     36. —(1) If a pensioner member dies leaving a surviving spouse, nominated cohabiting partner or civil partner, that person is entitled to a pension.

    (2) The pension is calculated by multiplying his total membership by his final salary and divided by 160.

Relevant section of the Local Government Pension Scheme (Administration) Regulations 2008 / SI 2425:

Payments due in respect of deceased persons

This section has no associated Explanatory Memorandum

52.—(1) Paragraph (2) applies if, when a person dies, the total amount due to his personal representatives under the Scheme (including anything due to him at his death) (“the amount due”) does not exceed the amount specified in any order for the time being in force under section 6 of the Administration of Estates (Small Payments) Act 1965(1) and applying in relation to his death.

(2) The appropriate administering authority may pay the whole or part of the amount due from its pension fund to—

(a)his personal representatives, or

(b)any person or persons appearing to the authority to be beneficially entitled to the estate,

without the production of probate or letters of administration of his estate.

(3) Such a payment discharges that authority from accounting for the amount paid.
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