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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mrs L Cissell

	Scheme
	Reliance Security Group Pension Scheme (The Scheme)

	Respondents
	The Scheme Trustees


Subject

Mrs Cissell contends that she is entitled to receive spouse’s benefits, based on the full return of her late husband, Mr Cissell’s Members Account attributable to his Scheme service from 1992 until 1997. She says that the Scheme Trustees’ claim that Mr Cissell had received a refund of his Scheme contributions in 1997 and therefore did not have any remaining vested Scheme benefits is unfounded. 
She also says that the costs she has incurred from employing a firm of advisers to assist her with her case should be met by the Scheme Trustees.  
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint that full return of Scheme contributions remains in the fund should not be upheld against the Scheme Trustees because based on the limited available evidence; it was more likely than not that the Scheme Trustees erroneously paid a refund of contributions to Mr Cissell even though he was not legally entitled to have received it. There is also nothing to show from the evidence that has been presented that Mr Cissell had retained benefits in the Scheme following the termination of his Scheme service in 1997. 

However, the error by the Scheme Trustees in paying out the contributions was maladministration.  Mrs Cissell has suffered financial loss, distress and inconvenience because of it and therefore should be compensated for this. 

DETAILED DETERMINATION

Material Facts

1. The Scheme is a defined contribution arrangement, contracted in to the state scheme. 
2. Mr Cissell was a member of the Scheme between 1992 and 1997 and made employee contributions during this period, which were matched by contributions from his employer, Reliance Security Group Ltd.  Mr Cissell’s Scheme entitlement was based entirely on the value of his own and his employer’s contributions plus investment returns on those contributions paid into his Members Account.

3. At the time Mr Cissell’s Scheme membership ended in 1997, Gissings administered the Scheme. The responsibility for administering the Scheme was subsequently taken over by Hymans Robertson.   
4. Following the cessation of Mr Cissell’s employment in 1997, he continued to work in a company that he had established up until the time of his death in 2007. 
5. Mrs Cissell employed the services of Tailored Solutions, a firm of independent financial advisers to assist her with her case. As part of their investigations, Tailored Solutions contacted the Pensions Tracing Agency Service to try to establish where Mr Cissell’s Scheme benefits on transfer could have gone. The Pensions Tracing Agency Service subsequently confirmed that they could not locate any such benefits in respect of Mr Cissell’s Scheme service. 

6. The Scheme Trustees say that the Scheme’s records provided by Hymans Robertson showed that after leaving the Scheme in 1997, Mr Cissell was paid a refund of his contributions and that the relevant investment had been sold to allow the refund to take place. Also, that the amount of units in relation to the employer contributions had been sold.
7. The Scheme Trustees produced screen prints of Mr Cissell’s personal and Scheme details they had received from Hymans Robertson. These screen prints:
· stated, full Refund as at 31 October 1997;
· stated, early leaver – refund of funds, effective date 31 October 1997;
· showed disinvested units in relation to employee and employer contributions on 20 November 1997. The disinvited units were the same amounts for employee and employer contributions;

· showed negative entry amounts of £10,299.79 and £1,770.52 as at 20 November 1997.  

8. The Scheme Trustees also say that Mr Cissell made a £10,000 contribution into a personal pension plan with Prudential in the year following his receipt of the refund of contributions.  A statement from Prudential dated 18 August 2009 showed a single premium paid into Mr Cissell’s policy of £10,000 on 1 August 1998. The Scheme Trustees say that this amount was consistent with the net amount of the refund of contributions that he received. Tailored Solutions dispute this and says that the £10,000 payment in question was made from his business account. 
9. The Scheme Trustees have offered to put Mrs Cissell back in the position they say she would have been in had the refund of contributions to Mr Cissell not been made.  They say that:
· they would be willing to reinstate Mr Cissell’s Scheme benefits and based on the reinstated benefits provide spouse’s benefits for Mrs Cissell. This is on the proviso that Mrs Cissell pays a sum equivalent to the current value of the refund of contributions paid to Mr Cissell. 

· alternatively, they would be willing to calculate the current value of the employer contributions paid to the Scheme on behalf of Mr Cissell and pay the value of this to Mrs Cissell.   
10.  Mrs Cissell has not taken up either of the offers made by the Scheme’s Trustees. 
11. Mrs Cissell’s complaint was considered by TPAS prior to it being submitted to this office.  

12. During this office’s investigation in Mrs Cissell’s complaint, my investigator wrote to Burges Salmon, acting on behalf of the Scheme Trustees, requesting further information about the Scheme records held in respect of Mr Cissell. 

13. Burges Salmon responded on 20 December 2011 providing correspondence that they had received from Hymans Robertson showing a total of 386.7457 employee units were sold at the time that Mr Cissell took his refund, giving a refund of £12,070.31. 
14. In Hymans Robertson’s correspondence to Burges Salmon dated 19 December 2011 they referred  to an earlier email that they had sent to them on 2 May 2009 that stated ,102.9979 and 330.0160 units were sold.  They said that it had come to light that the number of units sold appeared to be slightly overstated due to the 102.9979 figure being used to describe one of the sets of units sold rather than the proceeds of the sale i.e. £10,299.79 . They said they took over the administration of the Scheme in 2002 and any data was inherited from Gissings. They also mentioned that Gissings had not provided them with contract notes or member files and they were unable to confirm the unit prices that were used in the transaction.  They said that the transaction history showed that Mr Cissell’s own contributions were invested in the Sun Life Managed Fund, which later became the Global Equity Fund. Also, that the units secured in the Sun Life Managed Fund from Mr Cissell’s own contributions totalled 386.7457 and that these units were sold on 20th November 1997. The proceeds of the sale of the units secured from Mr Cissell’s own contributions amounted to £12,070.31.
SCHEME PROVISIONS 

Scheme rules dated 13 January 1999 (as amended)

"Member's Account" means amounts standing to the credit of a Member from time to time, for the purpose of providing Relevant Benefits under the Scheme in respect of him.

Death before any benefits become payable

6.3
If a Member dies after having left Pensionable Service and before any benefits have become payable …... the Member's Account shall be applied by the Trustees:

6.3.1
where the Member is survived by his spouse… to secure from an Insurer chosen by the recipient (or, if the recipient fails to do so, chosen by the Trustees) a pension for the recipient or, at the recipient's election, having taken independent financial advice, a lump sum …

6.3.2
if no pension is provided under rule 6.3.1, the Member's Account shall be payable as a lump sum ….
7.
Leaving Pensionable Service

7.1.1
A Member whose Pensionable Service ends before Normal Retirement Date will be entitled to a preserved benefit under the Scheme …….., if
…….
7.1.1.2
either

(1)
he has completed at least 2 years' Qualifying Service, or

(2)
a transfer has been accepted in respect of him….


Amount of preserved benefit

7.1.2
The amount of a Member's preserved benefit shall be the amount standing to the credit of his Member's Account at any time.

Late payments of preserved benefits

7.4
A Member who ceases to be an Employee before Normal Retirement Date … and who

7.4.1
does not qualify for a preserved benefit…
will receive a refund of his Member Contributions and Voluntary Contributions less a deduction for tax….”
Summary of Mrs Cissell’s position:  
15. The Scheme Trustees have not provided any evidence that shows that Mr Cissell had either requested or received a refund of his Scheme contributions. The Screen prints presented as evidence by the Scheme Trustees were not persuasive, as there was no mention of an amount or to whom the refund was paid.  

16. The Scheme records submitted by the Trustees as evidence are incomplete and inaccurate.  The Trustees have failed in their responsibilities to keep clear and accurate records.   The errors , omissions and inconsistencies of the Scheme records provided by the Scheme Trustees throughout along with their incorrect assertion that Mr Cissell died of a terminal illness leads to the conclusion that their records were unreliable.   

17. The Scheme Trustees would have been in breach of legislation had they paid a refund to Mr Cissell as he completed more than two years Scheme service.  
18. Mr Cissell did not transfer out his Scheme benefits, as she was involved in dealing with his paperwork and would have known about this. 

19. It is not unusual for deferred Scheme members of an occupational scheme not to receive updates of their deferred benefits. Therefore, it is possible that Mr Cissell has deferred benefits remaining in the Scheme. 
20. The onus should be on the Scheme Trustees and not her to prove that a refund had taken place.  

21. Due to the difficult nature of the case, and the amount of work involved in trying to resolve her complaint, it is reasonable to request that the Scheme Trustees meet the cost she has incurred in employing Tailored Solutions to deal with her case. 
22. The £450 suggested as compensation for the distress and inconvenience she has suffered in dealing with her case is insufficient redress.

23. It is unreasonable to expect Mrs Cissell to have kept bank statements at the time the refund was allegedly paid because of the length of time that has passed since then. If this information had been sought by the Trustees at the outset then it is possible that it may have been available from her bank. 

24. Lump sum death benefits should legally be paid to the beneficiary within two years. Therefore she should be compensated for any tax which may be payable on the lump sum due to the delay.  
Summary of the Scheme Trustees’ position:  
25. The evidence clearly shows that a refund of contributions was paid to Mr Cissell in 1997 and Mrs Cissell has not provided any satisfactory evidence to the contrary. They had asked Mrs Cissell to provide bank statements to show that Mr Cissell did not receive the refund of contributions. However, she has not provided any. 
26.  The Scheme records showed that £10,299.79 and £1,170.52 were transferred to the employer account. These payments represent the refund to the employer of the employer contributions invested on behalf of Mr Cissell. The payment to an early leaving member would have represented the fund in respect of his own contributions and the balance of the fund, accumulated in respect of the employer’s contributions would be payable to the employer.
27. They accept that it was incorrect to pay a refund of contributions to Mr Cissell as he had completed more than two years Scheme service. However, the refund payment discharged them from all Scheme liabilities in respect of his benefits, including any spouse’s benefits. 
28. They cannot legitimately pay Mr Cissell’s Scheme entitlement twice by allowing full death benefits to be paid to Mrs Cissell. 
29. There was no documentary evidence that shows that Mr Cissell had deferred benefits in the Scheme. 

30. During the twelve years from the date that Mr Cissell received his refund of contributions to the date of his death, there were no further communications between him and the Scheme. Mr Cissell had not contacted the Scheme Trustees about any deferred Scheme benefits. In particular, it is reasonable to expect Mr Cissell, or his financial adviser to have made an enquiry in relation to the Scheme following him being diagnosed as terminally ill. As no such contact was made, this suggests that all his Scheme benefits had been settled when he took the refund and that there was no further benefits due to be paid. 

31. They have incurred significant costs in investigating Mrs Cissell’s complaint; however, unlike Mrs Cissell they are not seeking any award of costs. 

Conclusions:  
32. The key issue of Mrs Cissell’s complaint is whether or not there is sufficient evidence to find that Mr Cissell received a refund of contributions in 1997. This is a particularly difficult case to determine. Neither party has submitted conclusive evidence to show that a refund has or has not taken place. 
33. Both TPAS and my investigator had requested from both parties, on more than one occasion evidence to substantiate whether a refund had taken place. 
34. I would normally expect Trustees to have complete records of fund movements.  I have considered very carefully, the Scheme records that have been provided by the Scheme Trustees. However, they are less than satisfactory and are not completely clear and just show a cashing and repayment of employer contributions. They do not conclusively show that a refund had taken place.  The Scheme Trustees have a duty to the Scheme members to ensure that records kept are full and accurate and they should have maintained better records in respect of this case. However, the Scheme records are the only ones available, I bear in mind that this case requires the Scheme Trustees to produce records going back over 10 years and I accept I am unlikely to receive any further documentation.  

35. I take the view that for Mrs Cissell’s claim of entitlement to the full value of Mr Cissell’s Scheme benefits to be justified, it would be necessary for her to show that probably his benefits remained within the Scheme. Mrs Cissell maintains that Mr Cissell did not transfer out his Scheme benefits, as she would have been aware of it. She also says that just because Mr Cissell did not receive updates from the Scheme Trustees of his deferred benefits post 1997 it does not necessarily mean that he had no continued entitlement to such a benefit.   

36. However, notably, despite having been requested to provide bank statements showing income received by Mr Cissel these have not been provided. I note that Mrs Cissell contends that had the Scheme Trustees requested copies of the bank statements from the outset then she might have been able to produce them.  I understand this and have taken it into account.   I also appreciate that it is always difficult to establish a negative, here that monies have not been received.  However,  the absence of any accounts or records weakens Mrs Cissel’s claim and it is correct that I make such an observation so that my reasoning is clear.  This is so even though I also note there is no evidence his funds were transferred to a new pension arrangement.
37. I conclude that on balance, bearing in mind there is clear evidence of movement of funds within the Scheme at the time Mr Cissel left employment that Mrs Cissel has not established that Mr Cissel did not receive a return of his contributions from the Scheme.  Instead I consider that it is more likely than not that a refund of contributions was mistakenly paid to Mr Cissell in 1997. I therefore do not uphold the part of Mrs Cissell’s complaint alleging Mr Cissel did not receive repayment of his contributions from the Scheme.

38. In reaching my conclusion, I note that there is dispute between the two parties to the complaint on whether the £10,000 that Mr Cissell paid into his personal pension plan with Prudential in 1998 was in respect of the refund of contributions that he had received. In my view there is insufficient evidence provided by either side enough for me to determine whether it was. In any event, I have already found that it was more likely than not that Mr Cissell had received a refund of contributions, irrespective of the source of the £10,000 paid into his plan with Prudential. 
39. There remains however the issue that any refund made to Mr Cissell when his Scheme service had ended in 1997 was in breach of the Scheme rules because he had completed more than two years Scheme Service. The Scheme Trustees’ assertion that the refund would have discharged them from all Scheme liabilities in respect of his benefits, including spouse’s benefits was wrong. Mr Cissell was legally entitled to deferred benefits within the Scheme or alternatively to have requested a transfer of his Scheme entitlement. Had he exercised any of these two options his Scheme benefits would have been based on the full value of his Member account, which would have included the employer contributions made to the Scheme on his behalf. Therefore, the incorrect payment of the refund to Mr Cissell by the Scheme Trustees has meant that the employer contributions as part of his total benefits have been forfeited.   
40. I find that this error amounts to maladministration by the Scheme Trustees, who are ultimately responsible for ensuring that Scheme benefits were correctly paid to Mr Cissell.  

41. To put matters right, any offer by the Scheme Trustees should be on the basis that Mr Cissell would have received the full value of his Member account. However, any offer of redress should reasonably assume a deduction of his Scheme contributions from the amount being offered as reinstatement. Mrs Cissell’s spouse’s entitlement would effectively then be the current value of employer contributions made to the Scheme on behalf of Mr Cissell. I note that this is effectively what has been offered to Mrs Cissell by the Scheme Trustees. I consider that under the circumstances of this case that their offer is reasonable. To ensure this determination is complete, I state the Trustees should pay this sum to Mrs Cissell.
42. I am then left with the issue of inconvenience and stress caused to Mrs Cissell.  She says, and I accept, that this has been a difficult claim to pursue.  Had Mr Cissell received his correct Scheme entitlement from the Scheme Trustee from the outset, then Mrs Cissell would not have been troubled with having to pursue her complaint. Therefore, because of their maladministration, the Trustees have caused Mrs Cissell distress and inconvenience and she should be compensated for this. Mrs Cissell feels that the £450 compensation payment I had suggested for distress and inconvenience was inadequate redress. However, the amount in question is in line with awards made in cases where the extent of the maladministration is comparable.  I therefore do not consider that there are reasonable grounds for the amount to be increased.    
43. Mrs Cissell asserts that she should also be compensated for any tax which may be payable on the lump sum  benefits due her resulting from the delay in settling Mr Cissell’s Scheme benefits. The legal position is that Trustees of occupational pension schemes should normally pay Lump sum death benefits to the beneficiary within two years.  However, I do not consider that her assertion in this regards applies to this particular case, as there are mitigating factors.  I have found that it was more likely than not that the Scheme Trustees had mistakenly paid a refund to Mr Cissell. It follows that they would not have been aware that any remaining Scheme benefits were due to be paid.  My directions below cater for this. 
44. Mrs Cissell submits that she had to engage the services of Tailored Solutions to deal with her complaint and that the Scheme Trustees should compensate her for the advisory fees that she has incurred. However, it is not my usual practice to direct payment of a complainant’s advisory fees unless there are exceptional circumstances.  I do not consider there were exceptional circumstances here.  I therefore do not uphold this part of Mrs Cissell’s complaint. 
Directions   

I direct that:
45. within 14 days of the date of this determination, the Scheme Trustees shall establish the number of units purchased by employer contributions paid  into the on behalf of Mr Cissell  for the period of his Scheme service and calculate a current value of those units based on the unit price prevailing at the date of this determination.
46. within 14 days of the calculation set out in Para 46 the Scheme Trustees shall      provide Mrs Cissell with the current  value of the employer contributions before deduction of any tax giving her the option of :

(a) taking the value of the employer contributions as a lump sum payment;

(b) using the value of the employer contributions to purchase an annuity from an appropriate Insurer. 
47. within 14 days of the date of this determination, the Scheme Trustees shall pay to Mrs Cissell £450 to compensate her for the distress and inconvenience caused to her by their maladministration, identified above. 
JANE IRVINE 
Deputy Pensions Ombudsman 

27 March 2012 
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