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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Miss L Jobling

	Scheme
	Civil Service Injury Benefit Scheme (the Scheme) 

	Respondents
	The Cabinet Office 


Subject

Miss Jobling disagrees with the Cabinet Office’s decision not to award her with injury benefit on the grounds that she was not on Detached Duty at the time she suffered her injury.

The Pensions Ombudsman’s determination and short reasons
The complaint is upheld because Miss Jobling suffered her injury in the course of a duty journey for the purposes of Rule 1.4 of the Scheme. 
DETAILED DETERMINATION

Material Facts

1. Miss Jobling was injured in a road traffic accident in September 2008.This case concerns whether the accident occurred in the course of her duties, as required by the Scheme for her to receive injury benefit. A member who qualifies for injury benefit is entitled to six months sick leave on full pay in addition to their normal sick pay. 
2. At the time of the accident Miss Jobling was an operations manager based in Sheffield but with responsibilities at offices in Leeds, Doncaster and Washington Tyne and Wear (Washington), which she visited on a regular basis. The accident happened when she was returning to her home from Washington.
3. As relevant the qualifying conditions under the Scheme are: 
“1.


(ii) The benefits under this scheme will be paid at the discretion of the Minister and nothing in the scheme will extend or be construed to extend to give any person an absolute right to them.

1.3
Except as provided under rule 1.11, benefits in accordance with the provisions of this part may be paid to any person to whom the part applies and 

(i)
who suffers an injury in the course of official duty, provided that such injury is wholly or mainly attributable to the nature of the duty; 
…
1.3a
References in rule 1.3 to “duty” include activities reasonably incidental to the duty.

1.4
(i)
Subject to paragraph (ii) below, an injury suffered in the course of a journey between a person’s place of residence and his place of employment shall not be treated as falling within rule 1.3(i)
(ii) 
An injury suffered in the course of a duty journey shall be treated as an injury in the course of official duty. For the purposes of this paragraph, a duty journey includes a journey:

(a)
between the normal place of employment and the detached duty station and between two points of detached duty; 

(b)
between the place of residence at the headquarters station and the detached duty station;

(c)
between the temporary place of residence on the detached duty station and the place of employment; on the detached duty station for the first 30 days only of the detached duty;

(d)
between the place of residence and the place of employment, if required for official purposes and additional to the journeys required for the individual’s normal attendance at work. 

4. There is no job description or contract of employment that can be found to shed light on Miss Jobling’s responsibilities at the time.  She had been employed as a civil servant since 1976, initially with the Inland Revenue, and had moved up through the ranks, doubtless with many job changes.  She says that when she applied for the job that she had at the time of the accident, it was advertised as offering Washington Leeds or Sheffield as the location for the appointed person.  She chose Sheffield.  Her current job specification does not refer to her place of employment.  She is apparently classed as “fully mobile” which means that she can be required to work anywhere in the Country.
5. A later HMRC internal email dated 23 June 2009  explained Miss Jobling’s work as follows: 

“Linda is an SO Operations manager in B & C Compliance Operations. At the time of her incident, Linda was responsible for tax credits compliance work in our Sheffield, Leeds, Doncaster offices as well as our Child Benefit compliance work in Washington. Since then we have had an internal reorganisation, but Linda’s job on return will be quite similar. The main difference is that Linda will no longer be responsible for Child Benefit compliance work in Washington, but will be responsible for tax credits compliance work in our Manchester office as well as her Leeds, Sheffield and Doncaster sites. 

Linda’s role involves mainly desk work using a computer, however given her management responsibilities, across a geographically dispersed area (Linda manages 1 HO in Leeds, I HO in Sheffield, and 2 HOs in Manchester), Linda’s role also involves typically being in other offices or meeting venues around 2 days per week and normally between 6 and 8 hours in meetings per week, albeit sometimes may be more depending on the meeting cycles. In other locations, access to suitable specialist equipment cannot be guaranteed.”

6. Miss Jobling lives 17 miles from Sheffield and 115 miles from Washington. Washington is 132 miles from the Sheffield office and is in the opposite direction from her home to Sheffield.

7. Miss Jobling has submitted a spreadsheet which indicates that she visited Washington on 20 occasions over the six months before her accident (and visited the other three offices eight times in total).   There is no particular pattern – the visits occurred irregularly (including visits on four consecutive days in September 2008) and not on any particular day of the week.  On Miss Jobling’s analysis, seven were for “staff visibility”, eleven were for meetings that she had initiated, one was for training purposes and one (the visit on the day of the accident) was for a meeting where she was representing her group in HMRC.
8. Miss Jobling habitually travelled to and from Washington by car on the same day in preference to using public transport which would have involved an overnight stay and been less economical. Her manager approved the journeys and she claimed and received travel expenses for them under the “Detached Duty” conditions of HMRC’s travel and subsistence guidance.  It says:
“Detached Duty is defined as any period of time that you work away from your permanent workplace at another temporary workplace on official business…

A permanent workplace will usually be a place that you attend on a regular basis in carrying out the duties of their (sic) employment. Most HMRC will only have one permanent workplace. This will normally be the office where you have been appointed to work…sometimes you will need to claim your travel, subsistence and accommodation expenses on a taxable basis. This will usually apply when you travel from home to the same work location on a regular basis to carry out a significant range of your duties because, according to tax rules, that location may have become a second permanent workplace....” 

9. Reimbursement was as expenses (so not subject to tax) rather than through pay.

10. On the day of the accident, 18 September 2008, Miss Jobling attended a meeting in Washington with representatives of the National Audit Office from London. She says that she was attending the meeting at her manager’s request and as a substitute for him because he was otherwise engaged. 
11. The accident happened in the late afternoon as she was travelling in her car from the Washington office to her home in Barnsley, about 40 miles from home and 57 miles from her normal work place. She had spent the entire day in Washington, since leaving her home that morning, and was not intending to stop off at the Sheffield office after leaving the Washington office. It would have been closed at that time of day. 
12. Miss Jobling went on long term sick leave on 26 September and returned to work on 17 January 2009. She went on sick leave again on 5 February and applied for injury benefit under the Scheme a few weeks later. During her subsequent period of absence she was on half pay. While HMRC as the administrator  accepted ( in April 2009) that she had suffered a qualifying  injury, her request for injury benefit was refused because it was said she had suffered from an injury which occurred on a journey that had been a “home-to-office / office-to-home” journey, as opposed to an additional journey, and thus was not covered by Rule 1.4(ii). A final decision was issued by the Cabinet Office on 1 September 2010 upholding HMRC’s decision.
Summary of Miss Jobling’s position 
13. The accident was not on a normal weekly visit to Washington. She had travelled to Washington to stand in at a meeting for her team leader as requested by him. The meeting had taken all day. It was an additional journey for a Detached Duty under Rule 1(4)(ii)(d).
14. The journey to Washington was also an additional journey because it was a few miles further than her normal journey from home to Sheffield. She always began her journey from her home address as this was closer to Washington than the Sheffield office. Her normal home to office journey to Sheffield could take between 35 to 90 minutes depending on traffic. She followed HMRC flexible working policy in relation to “away days” when calculating her flexi time and to ensure she was fair she would always start her flexi time 17 miles into her journey at the start of the day and ended 17 miles away from her home. She was therefore travelling in work’s time on a work journey. 
15. She qualified under Rule 1.4(ii)(b) because the accident happened on a journey to a temporary workplace on official business and was therefore between a Detached Duty station and her home. 
16. When she claimed expenses she had various options. Because she and her manager believed she was on a business journey she selected the “non taxable” option which meant her expenses were paid in full. Her expenses were paid by BACS transfer direct to her bank account and did not appear on her payslip. They were paid in full and treated as non taxable.  She claimed expenses from her home as she would have had to travel 17 miles in the opposite direction to the Sheffield office and then 17 miles back. She did this on each occasion that she had to travel to the Washington office.  

17. The rules of the Scheme and the travel and subsistence policy should not operate separately. Under the Scheme rules she would not qualify for Injury Benefit unless she had started her journey from Sheffield but, under the travel and subsistence policy, she would qualify because her journey began from her home in Barnsley. 

18. She was on Detached Duty as she was temporarily working away from her permanent workplace, as defined by the travel and subsistence policy. 

19. She had used her own car rather than public transport as it was cheaper and more convenient for her to drive to Sheffield and back to her home in Barnsley in one day, rather than start and end her journey from Sheffield.

20. Her journey was an additional journey throughout. It did not form any part of her normal home-to-office journey. At worst, the “additional” aspect of the journey began from Sheffield. 

21. The definition of “additional journey” in the Scheme Rules is too narrow. 

Summary of Cabinet Office’s position 
22. On behalf of the Minister, it delegates authority to HMRC to determine qualifying injuries. For this reason it asks that any direction that may be made should be made against HMRC.

23. HMRC regard their staff as having more than one place of employment when they have permanent and regular commitments in two or more offices.

24. If a person has undertaken their normal journey from home to one of their places of employment, it would regard a further journey to another place of employment as a duty journey. 

25. As Miss Jobling had attended a normal place of employment (Washington), regardless of the duties she carried out on the day of the accident, she was on a journey between her home and place of employment that falls under Rule 1.4(i).

26. Under Rule 1(4)(ii), injury benefit could have been awarded to Miss Jobling if she had been travelling in the course of official business on a duty journey at the time of the accident. However, Miss Jobling does not qualify, because she was travelling home from work on a normal home-to-office journey.

27. Rule 1(4)(ii)(b) covers journeys between home and a Detached Duty station. Miss Jobling’s Washington office is not a Detached Duty station because her usual weekly visits to that office makes it a normal office that forms part of her normal working routine. A Detached Duty station, for the purposes of the Rules, would not be an office that is visited as part of a normal working routine, but an office that is visited on official business outside of a normal working routine at the time an injury occurred.

28. Miss Jobling’s role and responsibilities are defined through performance rather than contract of employment. The internal email of 23 June 2009 confirms that working at the Washington office was part of her duties. Her regular commitment to work at the Washington office is confirmed by the fact that on average she visited there once each week over a six month period. 

29. Miss Jobling may have claimed expenses for her journey but that does not mean that she was on a Detached Duty journey. The fact that she was allowed to claim expenses and travel time for the journey in question should not (whether this was wrong or right under her employer’s policy) determine the application of the Scheme rules. The claim for travel expenses is for tax purposes only, as explained in the T&S Policy, for those employees who travel to temporary locations on Detached Duty and for claims for travel expenses to a second permanent workplace.  
30. A permanent workplace is a place that is attended on a regular basis to carry out duties. Travel expenses can be claimed for tax purposes if a person travels from home to the same location on a regular basis to carry out significant ranges of duties, because for tax purposes such a location can become a second workplace. 
31. Rule 1(4)(ii)(d) covers additional journeys to places that are visited while on-call, in addition to normal journeys from and to work. Miss Jobling was not making such additional journey because she was not on-call. 

32. Even though Rule 1.4(ii) suggests that the provisions of (a) to (d) are not exclusive meaning that other examples may be treated as duty journeys, she was clearly on a journey home from her place of employment and therefore falls into Rule 1.4(i).  

33. The definition of “Detached Duty” in the travel and subsistence policy carries the same meaning under the Rules. Detached Duty is any period of time that a person works away from their permanent workplace at a temporary workplace on official business. If attendance at a meeting is one of a number of duties that will be performed at a location that the employee regularly attends, then the visit will not be for a temporary purpose.

Conclusions

34. The Rules set out the conditions that need to be satisfied in order to qualify for injury benefit and a fundamental condition is that the person claiming the benefit needs to have suffered the injury in the course of official duty (Rule 1.3). The term “duty” is deemed to include activities reasonably incidental to the duty. 
35. Rule 1.4 deals with injuries sustained while travelling and Rule 1.4(i) provides that, subject to paragraph (ii)  an injury sustained on a journey from home to the person’s place of employment does not qualify for injury benefit. Cabinet Office maintains that Washington was Miss Jobling’s place of employment and that as she was travelling home from there she does not fulfil the necessary eligibility requirement. It is unfortunate that neither Miss Jobling’s contract of employment nor other relevant contemporaneous details are available to assist in establishing exactly where her place of employment was and what her contractual rights and duties were. 
36. For Miss Jobling to qualify for injury benefit under Rule 1.4 (ii) her injury had to have occurred in the course of a “duty journey”. Rule 1.4 (ii) sets out a non exhaustive list of journeys which are deemed to be duty journeys.  

37. Miss Jobling has put forward alternative arguments in support of her case that she was on a “duty journey”. Her first argument is that Rule 1.4 does not apply to her at all, as Washington was not her place of employment. 
38. Miss Jobling was responsible for tax credit compliance work at offices in Sheffield, Leeds and Doncaster and for child benefit compliance work in Washington. Her duties involved her in regular visits to Washington (20 over the preceding 6 months). According to her worksheet there does not seem to have been a regular pattern of, say, weekly visits on any particular day, but there is no doubt that the majority of her time not spent at the Sheffield office was spent at the Washington office. Given this, it cannot reasonably be said that Washington was a temporary workplace for her. 

39. It is inconsistent with the way Miss Jobling’s time and her travel were treated to regard Washington as her place of employment.  She counted all but 17 miles worth of the journey as working time (and that appears to have been accepted as fact) and she claimed travel expenses for getting to Washington, which would not normally be permissible under tax rules for a normal place of employment.
40. I have considerable doubt whether, as a matter of employment law, Washington could have been regarded as Miss Jobling’s place of employment.  Given the inconsistency referred to above, and the fact (though not determinative) that Rule 1.4(i) appears to contemplate only one place of employment, I have even greater doubt as to whether Washington should be considered a place of employment for the purposes of the Rule.

41. If, though, Washington was her place of employment, Miss Jobling claims to qualify for injury benefit because she falls within Rule 1.4 (ii)(a) and/or (d).   

42. I do not need to consider her arguments in detail because I do not think that Cabinet Office has paid sufficient attention to the fact that a duty journey only includes journeys in the categories (a) to (d).  It may include other journeys that can properly be regarded as duty journeys.  It is common ground that visits to Washington formed part of her duties but it does not follow from this that it was a place of employment for her.  There is a difference between it being a place at which she regularly worked and being the place or even one of the places at which she was employed.  Miss Jobling claimed and received expenses from HMRC for her journey and claimed flexi time for most of it.  That reflects the distinction.  When one looks at the whole picture, it is in my view reasonably clear that she was on duty whilst making the journey.  It was therefore a duty journey.

43. Miss Jobling’s  injury was thus sustained in the course of her official duty and accordingly I uphold her complaint. However, as payment of the benefit even where an injury qualifies is at the discretion of Cabinet Office (on behalf of the Minister) I am not able to make a direction that the benefit be paid (or by whom specifically it is to be paid) and I make the appropriate directions below. 

44. Miss Jobling will also inevitably have suffered some distress as a result of having to pursue the matter.

Directions

45. Within 21 days of today’s date the Cabinet Office is to:

· consider Miss Jobling’s application under the Scheme in the light of my findings above: and
· if discretion under rule 1 is exercised in her favour, thereafter to pay her (or to ensure that she is paid) as soon as reasonably practicable the benefits she would have received had her original application been considered on this basis together with interest at the base rate for the time being quoted by the reference banks;
· ensure that she is paid £250 for the inconvenience caused to her by this matter.
TONY KING 

Pensions Ombudsman 

26 March 2012 
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