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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Dr L Racz

	Scheme
	Northern Electric Money Purchase Scheme (the Scheme)

	Respondents
	1. Northern Electrical Money Purchase Scheme Trustees (the Trustees)
2. Northern Powergrid Holdings Company (NPHC) (previously known as CE Electric UK Funding Company)  
 


Subject
Dr Racz’s complaint which is against the Trustees and NPHC is that he was given incorrect advice on how to complete the investment decision form (IDF). 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against NPHC, but only to the extent that Dr Racz has suffered non-financial loss as a result of a lack of instructions for completing the IDF and also the inconsistent actions of a member of its staff.

DETAILED DETERMINATION

Material Facts

1. On 4 January 2008 Dr Racz sent an email to Mr B, the assistant pensions manager at NPHC, attaching an IDF and stating that he wanted to “…transfer funds between portfolios [my emphasis] as shown on the enclosed Investment Decision Form, with immediate effect”.  He says this was sent because he wanted to maximise his future retirement income in good time for his intended retirement at age 65 (of 1 January 2011).  

2. Dr Racz says he wanted to change the split in the investment of his funds - from 25% Global Equity Fund, 25% Retirement Protection Fund and 50% Property Fund to 25% International Bond Fund, 25% Retirement Protection Fund and 50% Cash Fund.

3. The IDF Dr Racz completed gave the following instructions:
	Investment choice
	Future Contributions
Amount %
	Existing Funds 
Amount %

	
	
	

	Global Equity Fund
	
	25%

	Retirement Protection Fund
	25%
	25%

	Cash Fund
	50%
	

	Discretionary Fund
	
	

	UK Equity Fund
	
	

	International Equity Fund
	
	

	Property Fund
	
	50%

	Fixed Interest Fund
	
	

	Index-linked Fund
	
	

	International Bond Fund
	25%
	


4. Mr B sent the completed IDF to Prudential with a covering letter dated 10 January 2008 which stated “Please find enclosed an Investment Decision form from the above member, can you please ensure funds are invested in accordance with the member’s instructions at your earliest opportunity.”

5. Prudential confirmed the switch in a letter to Mr B dated 21 January. The letter stated, “Thank you for returning the fund redirection instruction form. Please find enclosed a certificate confirming the new fund distribution. The existing allocation has not been affected.” The certificate headed “Statement of Fund Redirection”, showed the “Existing Fund Allocation” as 25% each in Global Equity and Retirement Protection Fund and 50% in Property Fund and the “Funds Redirected To” 25% each in Retirement Protection Fund and International Fund and 50% in Cash Fund. The certificate was sent to Dr Racz by Mr B on 29 January 2008, but Dr Racz says that he does not recall receiving it.   

6. A statement for 2007/08 (the 2008 Statement), dated 5 April 2008, shows Dr Racz’s investment spread across five funds. It is claimed that this statement was sent to Dr Racz in June/July 2008 by the Prudential.
7. Dr Racz completed another IDF in September 2008. He stated that he wanted to switch his existing investments of 25% International Bond Fund, 25% Retirement Protection Fund and 50% Cash Fund (following the switch request of January 2008), to the Cash Fund entirely. This IDF gave the following instructions:

	Investment choice
	Future Contributions
Amount %
	Existing Funds 
Amount %

	
	
	

	Global Equity Fund
	
	

	Retirement Protection Fund
	
	25%

	Cash Fund
	100%
	50%

	Discretionary Fund
	
	

	UK Equity Fund
	
	

	International Equity Fund
	
	

	Property Fund
	
	25%

	Fixed Interest Fund
	
	

	Index-linked Fund
	
	

	International Bond Fund
	
	

	Trustee investment Profiling
	
	


8. Mr B sent the completed IDF to Prudential with a covering letter, dated 16 September 2008, which stated that “enclosed with this letter is an IDF in which the member would like to move existing funds into the Cash Fund with immediate effect. All future member and employer contributions should also be invested in the Cash Fund with immediate effect.”
9. The instruction to switch all of Dr Racz’s investments to 100% cash was completed, correctly. Prudential sent two statements, a Statement of Fund Switch and a Statement of Fund Redirection, dated 24 September 2008, which Mr B passed on to Dr Racz on 9 October 2008. The Statement of Fund Switch  showed units held in five funds which were then switched to the Cash Fund; while the Statement of Fund Redirection showed the allocation of existing funds as 25% International Bond Fund, 25% Retirement Protection Fund and 50% Cash Fund redirected to the Cash Fund. 

10. On 16 September 2009 Dr Racz received an annual statement for 2008/09 from Prudential. On 18 September 2009 Dr Racz emailed Mr B and asked why the statement showed negative units in the Global Equity and Property Funds, despite the January 2008 request to switch investments away from these funds. Mr B did not answer the question, but referred the email to Prudential, who replied on 29 December 2009 as follows: 

“…on the [IDF], the Future Contributions column should contain the split for any new contributions we receive following receipt of the instruction. This will not affect the existing unit holdings. If the member would like the existing units to be switched into different funds, the new fund choice should be input under the Existing Funds column on the form. Therefore, upon receipt of (the January 2008 IDF), funds were redirected so that future contributions would be invested as below, however existing funds remained unchanged as per the fund choice under that heading on the form. 

…

The [IDF] looks like something that the Trustees produce so it may be worth reviewing the format to make the instruction clearer, or providing guidance to member’s on the difference between re-directing and switching funds and how to complete the form correctly.” 

11. Dr Racz complained to the Trustees and in April 2010 the Trustees issued their stage one decision. They stated that the format of the IDF was sufficiently clear to effectively communicate any decisions about investment switches as well as re-directing future contributions. In June 2010, the Trustees issued their stage two IDR decision, which was a repeat of their earlier decision. No response was forthcoming about the point Dr Racz had raised concerning Mr B’s help in completing the IDF in January 2008.
12. The Prudential has stated that in April 2010 a transfer value of £104,104.05 was paid for Dr Racz and this was invested in another pension arrangement through another branch. The reason for this was because the Trustees wished to offer a greater choice of investment funds and this could only be done by changing the contract with Prudential. Prudential confirmed that had all of Dr Racz’s existing funds been switched at 21 January 2008 in the way he wanted, the total value of his fund, and hence the transfer value, at April 2010 would have been £112,194.10.

13. In response to enquiries made by my office, Prudential has stated that if the transfer value had been £112,194.10 and not £104,104.05 in April 2010 Dr Racz’s retirement fund as at 11 February 2011 would have been £121,057.18. 
Summary of Dr Racz’s position  
14. He had a telephone conversation with Mr B as he was completing the IDF in January 2008 about how to complete it. 
15. The Scheme booklet did not differentiate between how to re-direct contributions and how to switch funds completely. Neither did it contain any instructions about how to complete an IDF. Therefore, he telephoned Mr B for help in completing the IDF.

16. He did initially state that he did not recall receiving the letter of 29 January 2008 (the January 2008 letter) from Mr B enclosing the Prudential’s certificate. The reason he used the expression ‘recall’ was because The Pensions Advisory Service (TPAS) had asked him whether he could ‘recall’ receiving this letter and he confirmed that he did not ‘recall’ receiving it. This interpretation was confirmed in TPAS’s letter dated 1 November 2010 to NPHC. For the avoidance of any doubt he wishes to state that he did not receive the January 2008 letter. 
17. TPAS in their letter of 18 August 2010 to NPHC requested a copy of the January 2008 letter, which was on headed paper and bearing a signature rather than what appears to be a word processor version. NHPC responded in November 2010 enclosing a signed copy of the January 2008 letter on headed paper. Dr Racz says this copy letter was printed out on NPHC headed paper and signed by Mr B in November 2010 and not in January 2008 and is therefore a forgery.       
18. He did not receive the 2008 Statement until the second half of September 2009, about the same time as he received the 2008/09 statement, which triggered his complaint. 
19. When he received the September 2008 statements he did notice that five funds instead of three were shown. However, he says that Mr B had not alerted him to take any action and his funds were now safely invested in the Cash Fund. He was not aware at that time that he had incurred any loss.

20. He was bitterly disappointed when he received the statements from the Prudential in September 2009. He noticed then that his funds had lost around £7,000 in value compared to the previous year, which he did not expect. 
21. He telephoned Mr B in September 2008 and, rather than admitting that the advice given was wrong, Mr B invented a face saving formula by adding an explanation in the letter of 16 September 2009 to Prudential of how Dr Racz wished to invest, instead of returning the IDF for correction. 
22. When he retired the balance of his fund, after allowing for the tax free cash he had taken, of £84,736.40 was transferred to provide him with a lifetime annual annuity of £5,704.56.  The annuity was on a single life basis, level income and guaranteed for 5 years.     

Summary of the Trustees’ position  
23. There was no conversation between Dr Racz and any member of the pensions team at NPHC on the completion of the IDF in January 2008. Any loss was not occasioned by inaccurate instructions on how to complete the IDF.
24. Dr Racz did not mitigate his loss. He was sent three letters - the letter of 29 January 2008, the 2008 Statement in June/July 2008 by Prudential and the letter of 8 October 2008 – which showed the allocation of his funds following the January 2008 instruction.
25. When a conversation did take place in September 2008, Dr Racz’s error on completion of the September 2008 IDF was identified immediately and his verbal instructions followed. Any loss by Dr Racz resulted from his investment choices in January 2008 and not any subsequent movement of funds into cash in September 2008.

26. It was a further year in September 2009 following receipt of the 2008/09 benefit statement that Dr Racz raised his complaint.

27. Mr B did not assist Dr Racz in any manner in the completion of the IDF in January 2008. They do not consider the format of the IDF to be misleading.

28. They accept that there is no explicit guidance on completing the IDF in the Scheme booklet. Members are instead directed to a member of the pensions team at NPHC if they had any queries. On this occasion Dr Racz completed the IDF of his own volition without recourse to anyone in the pensions team.

29. The error made by Dr Racz could have been identified by him when he was sent the letter of 29 January 2008. 

30. Dr Racz appears to have interpreted the IDF such that the column headed ‘existing funds’ required the inclusion of his existing allocation of funds and the column headed ‘future contributions’ would be the new percentages to be applied. It would be difficult for most members to complete the IDF in the manner that Dr Racz suggests as they may not be aware of their latest allocation of funds and it does not allow for the future contributions to be treated differently to existing funds.
31. On 16 September 2008 Dr Racz completed another IDF and on this occasion he made a telephone call to Mr B following receipt of the completed IDF. In this telephone call, Dr Racz made his investment intentions clear and Mr B understood these intentions despite the fact that the IDF was incorrectly completed. Mr B took the view that due to the great uncertainty on the day the IDF was received (this was the day after Lehman Brothers had filed for Chapter 11 bankruptcy protection) that he would not ask for a correction of re-submission of the transfer request, but would submit the incorrect IDF with an accompanying letter which expressed Dr Racz’s intentions as stated in the telephone call.

32. There is no disagreement between Prudential, the Trustees and NPHC on how the IDF should be completed. 
Summary of NPHC’s position

33. There was no conversation between Dr Racz and any member of the pensions team on the completion of the January 2008 IDF. 
34. Dr Racz acknowledges that when he received the 2008 Statement he had noticed there were five portfolios instead of three, but that he was awaiting for Mr B to advise him to take action. It contends that it is not within the remit of a pension and administrator to provide advice to members on what action to take. Dr Racz was aware that he should seek independent financial advice on investment matters.

35. From the 2008 Statement Dr Racz was clearly in a position to enquire further as to why his funds were not correctly invested in January 2008. Although he is correct in stating that his funds were invested entirely in the Cash Fund as at September 2008, he does not explain how he reached the conclusion that he had made no loss at this stage. The loss he is claiming relate to the investments made in the period from January to September 2008, during which time he had been notified in writing on two occasions as to the allocation of his funds.

36. The 2008 statement clearly shows that the cash and International Bond Funds had less than £2,000 (or 2%) of his total £88,500 investment. This also showed that no units switched into these funds in the period April 2007 to April 2008. This statement should have alerted him that his attempt to transfer 75% of his existing fund into the Cash and International Bond Funds had not taken place in January 2008. He was also sent a letter in January 2008 enclosing a statement following the January 2008 instruction. In the circumstances, he did not mitigate his loss. 

37. It is not aware of any anomalies with the letter Mr B had sent Dr Racz on 29 January 2008. Dr Racz says that he does not recall receiving this letter. The letter was sent to his home address and it is unaware of any issues with him not receiving correspondence which it had sent. It has sent letters for six years to this address and this is the only occasion where there has been any suggestion that letters had not been received.  
38. It is likely that Dr Racz did receive the letter of 29 January 2008, but did not check the content or take the appropriate action to fully understand the notification. All members of the Scheme were sent summary statements each year, following the Scheme year end date of 6 April, and the 2008 Statement would have been issued in the period June to July 2008, though no records were kept of the exact dates it was issued.    
39. Dr Racz’s fund at retirement (i.e. February 2011) was £112,981.87. He took £28,245.46 as a tax free cash sum and the remaining £84,736.40 was transferred to Aviva to secure an annuity.    
Mr B’s witness statement

40. Mr B says that on 4 January 2008 he “received by email the member’s investment decision form to re-direct contributions to the new fund choices from 7 January 2008.” He denies that he had spoken to Dr Racz over the telephone about this switch. 
41. Mr B also says that on 16 September 2008, “Dr Racz’s decision form was received to re-direct future contributions to the Cash Fund from 15 September 2008. Dr Racz telephoned to ensure that I had received his investment decision form. During our conversation it transpired that the member wished to transfer his existing funds also into the Cash Fund as well as redirect future contributions into the Cash Fund.” He also said that, “Member’s investment decision form was sent to Prudential under a covering letter, which explicitly requested that both existing and future contributions be switched/redirected to the Cash Fund.”
Conclusions

42. Dr Racz was consistent in the way he had completed both the January and September 2008 IDFs. In both cases he had shown the current position of the funds in the “Existing Funds Amount %” column and the future position of the funds (i.e. the funds to be switched to) in the “Future Contribution Amount %” column. In fact the future position of the funds should have been shown under the “Existing Funds Amount %” column and not under the “Future Contributions Amount %” column. Clearly, he did not understand how to complete the IDF and the reason for this is because there was a lack of instructions as to how it should be completed. 
43. The problem lies in the January 2008 IDF because even though the September 2008 IDF was completed incorrectly, the funds were correctly transferred in September 2008.   

44. Dr Racz’s says that he had spoken to Mr B in January 2008 to discuss how to complete the IDF. Mr B denies that Dr Racz had spoken to him prior to completing the IDF. There is insufficient evidence to show whether or not this conversation had taken place.
45. In his email of 4 January 2008 to Mr B, Dr Racz confirmed that he wanted to “…transfer funds between portfolios”. However, the IDF he had completed showed that existing funds were to remain unchanged and future contributions were to be split between the Retirement Protection, International Bond and Cash Funds. Clearly the instructions in Dr Racz’s email contradicted the instructions as shown on the IDF and this was because he was unclear as to how to complete the IDF. 

46. Mr B says in his witness statement that he received Dr Racz’s IDF by email in January 2008 to redirect contributions to the new fund. This may have been the instruction shown on the IDF, but it was not the instructions Dr Racz gave in his email which was to “…transfer funds between portfolios”. Mr B should have realised that the instruction given in Dr Racz’s email contradicted that shown on the IDF. He should then have contacted Dr Racz to clarify the instructions, but he did not. His failure to notice the conflicting instructions is maladministration.
47. Mr B is employed by NPHC to administer the Scheme. I therefore do not find that there has been maladministration by the Trustees on this matter.   
48. It is claimed that Dr Racz has not mitigated his loss and I have been asked to consider the January 2008 letter, the 2008 Statement sent by Prudential in June/July 2008 and the letter of 8 October 2008. Dr Racz says that he did not receive the 2008 Statement until September 2009.  There is also nothing to show that this statement was sent to him by Prudential or NPHC in June/July 2008. With regard to the 8 October 2008 letter, all his investments had been correctly transferred into the Cash Fund.  
49. In spite of initially stating that he does not recall receiving the January 2008 letter, Dr Racz now states that he did not receive this letter. Dr Racz claims that the copy of the January 2008 letter signed by Mr B was a forgery as it was signed in November 2010 and not January 2008. This is a serious accusation by Dr Racz, but, apart from his claim, he has provided no tangible evidence to substantiate this claim. I also have nothing that leads me to believe that NPHC did not send the letter.   

50. Undoubtedly, if Dr Racz had received the January 2008 letter in January 2008 he would have noticed the error and would be expected to mitigate his loss at the time. The fact that there is evidence that this letter was sent by NPHC is sufficient to show that Dr Racz ought to have been aware of the error and taken action to mitigate his loss. Because he has not mitigated his loss, I am unable to find that he has suffered any financial loss.
51. However, Dr Racz has suffered non-financial loss as a result of the lack of instructions for completing the IDFs and also the inconsistent actions by Mr B in processing these forms. To this extent, I uphold the complaint against NPHC and make the appropriate directions below.   
Directions   

52. I direct that within 28 days of the date of this Determination NPHC shall pay Dr Racz £300 for the non financial injustice (i.e. distress and inconvenience) he has suffered.  

JANE IRVINE 
Deputy Pensions Ombudsman 

14 August 2012 
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