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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr A

	Scheme
	Police Injury Benefit Scheme (the Scheme)

	Respondents
	Metropolitan Police Authority (MPA)


Subject

Mr A complains that the MPA, his previous employer unfairly reduced his injury benefit in December 2007 and that following his appeal the MPA refused to refer his case back to the Police Medical Appeal Board (PMAB) under Regulation 32(2).  

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the MPA because both it and the PMAB misunderstood the scope of the review of his injury benefit and, as a result, MPA failed to ensure that the review was undertaken correctly.
DETAILED DETERMINATION

SCHEME REGULATIONS

1. The Scheme is governed by the Police (Injury Benefit) Regulations 2006 (the Regulations).  Regulation 7(5) says:

“where it is necessary to determine the degree of a person's disablement it shall be determined by reference to the degree to which his earning capacity has been affected as a result of an injury received without his own default in the execution of his duty as a member of a police force”.

2. Regulation 31(3) says: 
“the decision of the board of medical referees shall, if it disagrees with any part of the report of the selected medical practitioner, be expressed in the form of a report of its decision on any of the questions referred to the selected medical practitioner on which it disagrees with the latter’s decision, and the decision of the board of medical referees shall, subject to the provisions of regulation 32, be final.”

3. Regulation 32(2) says
“the police authority and the claimant may, by agreement, refer any final decision of a medical authority who has given such a decision to him, or as the case may be it, for reconsideration, and he, or as the case may be it, shall accordingly reconsider his, or as the case may be its, decision and, if necessary, issue a fresh report, which, subject to any further reconsideration under this paragraph or paragraph (1) or an appeal, where the claimant requests that an appeal of which he has given notice (before referral of the decision under this paragraph) be notified to the Secretary of State, under regulation 31, shall be final.”

4. Regulation 37(1) says: 
“the police authority shall, at such intervals as may be suitable, consider whether the degree of the pensioner’s disablement has altered, and if after such consideration the police authority find that the degree of the pensioner’s disablement has substantially altered, the pension shall be revised accordingly.”

Material Facts

5. The Scheme provides for payment at different levels (or "Bands") dependent on the degree of loss of earnings capacity. The benefit payable may be adjusted to take account of the extent to which the incapacity is attributable to an injury received in the execution of duty (known as "apportionment"). 
6. Mr A sustained an injury to his back in 1995 while on duty. He was absent from work for a short time and then returned to work but when opening a swing door he had a recurrence of his symptoms and was absent from work for six months when he returned to work on recuperative duties.   
7. Mr A was medically retired from the MPA in 2001 and was granted an injury benefit under the Scheme due to back pain as a result of the injury he sustained while on duty in 1995. He was originally assessed as having a 60% disablement, which placed him in Band 3. 

8. MPA reviewed Mr A’s degree of disablement in October 2004 and decided that it was unchanged at 60%.  

9. MPA next reviewed Mr A’s injury benefit in 2007 and decided that his degree of disablement should be reduced to Band 1 as he was assessed as having an 18% disablement. 
10. Mr A appealed against MPA’s decision and the appeal was referred to the PMAB. The appeal hearing took place on 2 September 2008. At the appeal hearing the MPA were represented by the Selected Medical Practitioner (SMP) and a non-medical representative. Mr A was present at the appeal but was not represented.  
11. In his submission to the PMAB, Mr A said:
· He started to work part time from 1st September 2008 working eighteen and a half hours per week. He came home at lunch time and struggled in the afternoon.
· He had been struggling to work full-time but needed to do so in order to seek qualification in the medical profession.

· He took medication for his pain. He had spoken to his GP and chiropractor who considered he was taking too many painkillers.

· His current salary was less than £17,000 full time. However, he was by then fully qualified and was not sure what is salary was likely to be in the future.
· There had been no medical opinion since 2001.

· Due to pain, sleepless nights, cognitive impairment, impairment of his memory and concentration he made mistakes.

· An 18% assessment was not fair or accurate and his earnings had been impacted more than this award indicated.

12. In its submission to the PMAB, the SMP, on behalf of the MPA, said:

· It accepted entirely that Mr A was prepared to work. The issue was the hours that he worked and at the time of the assessments Mr A was working full-time.
· Mr A had had about 20 day’s sickness absence in a year.  

· The assessment was based on Mr A working four days a week.
· Although he had back pain no formal diagnosis had been made and there was no evidence for a medical reduction in his hours. All the investigations and MRI scans had failed to reveal any pathology and his specialist considered that he had mechanical thoracic pain with muscle spasm.

· Although Mr A complained of impaired memory and concentration as a result of his use of medications and pain there were no reports of impaired performance. In addition it was clear that Mr A had been studying for a qualification. This therefore raised questions about how serious an impairment he had.

· There was also an issue of a polyarthritis for which he has been receiving treatment.

· With his experience and the additional qualifications he had obtained, either during his service with the MPA or thereafter, including a BA in Social Sciences, a BSc in Policing and Police Studies, a Post Graduate Certificate in Adult Education and a MSc in Forensic Psychology he ought to be capable of the role of Complaints Officer at the General Council of the Bar on the basis of four days a week.
13. Mr A said in response to MPA’s submission to the PMAB:

· He disagreed that he was able to work for 32 hours a week. 

· He had a deadline in order to complete the training and needed to work full-time in a supervised position. He had no alternative but to work full time. Nevertheless he had to rely on medications and his family life had suffered.

· He was unhappy and disgruntled with the way he has been treated by the MPA.
14. The PMAB questioned Mr A and established:

· Although Mr A often had a restless night he did have eight hours of broken sleep a night. 

· For medication Mr A took Naproxen two to three times a day when required but did not take it at night. He had been warned of concerns regarding impaired liver function due to the amount of medication he was taking. 

· His main problem was with standing still when he got an odd feeling in his body but he was able to sit comfortably for 30 minutes. 
· After lunch he craved medication and lay down when he gets home from work at 5pm and rested for approximately 30 to 90 minutes and then continued with his activities.

· He drove approximately one mile to work. He had no hobbies and he had difficulty taking the dog for a walk because of holding the lead. He was able to walk for approximately 20 to 30 minutes once a week.   
· He had been taking an anti depressant for four years. This was prescribed by a psychiatrist who he saw for six months one or two years after leaving the MPA but had not seen for four to five years.  He had few symptoms of depression and it was his intention to study for a doctorate. 

15. The SMP reported that she considered there was no diagnosis and it was difficult to comment as to whether Mr A’s treatment had been adequate or not and on that basis it was difficult to determine whether further treatment options existed. The SMP repeated that there were no medical contra indications to Mr A working 32 hours a week. 
16. Mr A further commented that he wanted to work two and a half days a week to balance his work and rest activities. The MPA further commented that they accepted that Mr A had pain and in the opinion of the SMP could work full time. Nevertheless the SMP had said in her assessment that working four days a week would be a reasonable compromise and this was reflected by Mr A’s capabilities and the final outcome of her assessment. 

17. The PMAB were presented with the results of a clinical assessment performed by a consultant orthopaedic surgeon who concluded that Mr A had an on-going pain problem following an injury. He was currently having it managed with analgesia from his GP and intermittent visits to the pain clinic and, although eliminating all his pain was unlikely, a disciplined exercise programme would in the longer term benefit him.  

18. The PMAB identified that the key issues for it to consider were:
· to assess Mr A’s functional capability and the strength of evidence for the stated capability;
· to determine what medical conditions were leading to a reduced functional capability and whether this leads to any appropriate apportionment;
· to establish whether the clinical findings and stated medical conditions support the plausibility of the stated functional capacity;
· to determine the type of work Mr A might reasonably perform taking into account what would be a reasonable level of remuneration;
· to assess whether any apportionment was required in the final calculation.

19. The PMAB said that the administrative court has commented that the task in assessing earning capacity is to assess what the person is capable of doing and thus capable of earning. The PMAB said that it is not necessary for the person to have found work for an assessment to be made of the degree of earning capacity. Nor do earnings in a current job necessarily accurately reflect the potential earnings, if the present job is not commensurate with the person’s experience skills and educational qualifications.    
20. The PMAB’s detailed case discussion is summarised as follows:

· The task was “to assess the Appellant’s earning capability and then compare this with the updated police salary to determine his loss of earning capacity.”

· Mr A considers he is only capable of working 18.5 hours a week.  His specialist supports part time working but provides no clear medical evidence for such an assertion.

· Mr A has completed training to become fully qualified in the medical profession and worked full time to do so. He has a Masters Degree and now intends to go on and study for a Doctorate. It is difficult to reconcile him being able to study for such higher qualifications if his pain is significantly impacting on his ability to concentrate.

· The description of mechanical back pain as forwarded by his specialist is reasonable. 

· The nature of the index incident was such that Mr A was likely to have suffered soft tissue injuries and the later investigations would support that view.

· There is more Mr A could do to improve his situation not least of which he could increase his level of physical activity and particularly try to improve his core stability. 

· Mr A has been studying for a degree and therefore had the necessary skills to undertake the posts put forward by the MPA and is therefore capable of earning the salaries put forward. However, whilst there is no clear evidence for a reduction in his working week it is accepted that the SMP has made an allowance by reducing his working week by a fifth.           

· If Mr A improves his core stability and engages in a more active rehabilitation programme there is no reason from a medical perspective why he could not revert to full time work.

· There were inconsistencies in Mr A’s stated functional capability particularly in respect of the absence of pathology and his level of reported symptoms. When examined by the Board, apart from muscle spasm, there was no other positive indication of pathology and particularly there was no evidence of spinal cord involvement or referred pain. 

· The Board consider that Mr A is capable of working the 32 hours a week put forward by the SMP and when comparing that to an updated police constable salary would result in a loss of earnings capacity placing him in Band 1.
21. Following the judgment in Metropolitan Police Authority v Laws [2010] EWCA Civ 1099, Mr A wrote, on 15 October 2010, to MPA and requested that MPA revisit the decision made on 5 December 2007 on the following grounds:   
“In my case, in my opinion, [SMP] acted in error, and outside the law, by questioning the validity of my injury, which was fully documented and accepted at the time of my medical discharge from the police service in 2001. The PMAB, dated 18.09.08 (p3 of 8) stated “Although he has back pain, no formal diagnosis has been made…All the investigations and MRI scans have failed to reveal any pathology.”

The PMAB report (p4 of 8) stated “The SMP considered that there was no diagnosis. Again in the PMAB report (p6 of 8) it is recorded “the clinical evidence is that apart from well marked muscle spasm in the lumbar spine, there is no evidence of any pathology.”

22. MPA responded on 19 October 2010 and said that although they were aware of the judgment there was no intention to reconsider previously determined cases. 

23. Mr A first raised his complaint to this office in November 2010. However, when the investigation into Mr A’s complaint commenced MPA argued that I should not consider referring cases such as Mr A’s back to the PMAB for review because by doing so I would be seeking to exercise jurisdiction to determine complaints against the PMAB, which would be outside my remit.
24. This office responded to MPA, on 11 August 2011, explaining why I could consider cases such as Mr A’s complaint, with reference to the determination of Mr McKendrick's complaint in June 2010. On 8 November 2011, MPA issued an application in the High Court for a judicial review of the decision contained in the letter dated 11 August 2011. The grounds of the judicial review application were that: the PMAB was not a body over which I had jurisdiction; the decision of the PMAB was final and by requiring its determination to be reconsidered and for the MPA to refer a matter back to it for reconsideration I would effectively be exercising jurisdiction over the PMAB and; the PMAB's decision could only be challenged by judicial review proceedings which needed to be brought within three months. The Regulations could not have envisaged that the PMAB's decisions could be challenged so long after the event.
25. Further consideration of Mr A’s complaint was therefore suspended. However, on 4 September 2012, at the point when the trial date was due to be fixed, MPA discontinued the action. 
26. On 11 October 2012, MPA wrote to this office and said that the court in the case of The Queen (on the application of Susan Haworth) v Northumbria Police Authority had held that regulation 32(2) does not have a time limit and therefore the MPA would consider whether or not there is any merit in Mr A’s case, and if it appears there might be, would proceed to a review under Regulation 32(2). 

27. In response to MPA’s letter of 11 October 2012 Mr A said he has lost confidence that MPA would consider matters properly and would like the investigation into his complaint to continue.
28. I am therefore now able to proceed with my consideration of Mr A's complaint.
Summary of Mr A’s position  
29. When his injury award was re-assessed in 2007, his degree of disablement was incorrectly altered from 60% to 18%. According to stated legal cases, particularly Metropolitan Police v Laws his case was incorrectly re-assessed. 

Summary of MPA’s position  
30. They could not be held responsible for the delay caused as a result of the law being unsettled. Furthermore, because any payment would come from public funds, it would not be justified to compensate Mr A in any way for the delay.  
31. MPA have provided no other response to Mr A’s complaint.
Conclusions

32. The review of injury benefits under Regulation 37 has been the subject of a number of Court cases and Ombudsman determinations over the past few years. There is now a considerable body of authority indicating how such a review should properly be conducted.

33. In R (on the application of Pollard) v The Police Medical Appeal Board and West Yorkshire Police Authority [2009] EWHC 403, Silber J found that Regulation 37 does not enable the police authority to reach a different conclusion on the issues specified in Regulation 30(2)(a), (b) or (c). That is, a review may not consider whether the person concerned is disabled, whether the disablement is likely to be permanent, or whether the disablement is the result of an injury received in the execution of duty. This approach was approved in both the Turner and subsequent Laws cases. The only question for the MPA, the SMP and then the PMAB was whether the degree of Mr A’s disablement had substantially altered since the previous review.

34. In both the Turner and Laws cases, it was accepted that the degree of a pensioner’s disablement could alter by virtue of his earning capacity improving either by some improvement in his condition or because a job had become available which the pensioner would be able to undertake. 
35. The SMP and the PMAB were required to address the following questions:

· Had there been any change in Mr A’s disabling condition since the last review in October 2004?

and

· Were there now jobs available to Mr A which he could undertake, but which had not previously been available?

36. It is clear from the record of the PMAB’s proceedings that this is not the issue either the SMP or the PMAB addressed. The SMP in her report to the PMAB said “Although he has back pain no formal diagnosis has been made and there is no evidence for a medical reduction in his hours. All the investigations and MRI scans have failed to reveal any pathology and his specialist considers that he has mechanical thoracic pain with muscle spasm” and “it was difficult to comment as to whether Mr A’s treatment had been adequate or not and on that basis it was difficult to determine whether further treatment options exist”. The PMAB’s report included a discussion on the nature of the index incident in 2001 and the injuries Mr A was likely to have suffered and also a discussion on the activities Mr A could undertake to improve his core stability. It is clear that both the SMP and the PMAB were not only questioning the validity of the original decision taken by the MPA to award Mr A an injury benefit but were also considering whether Mr A’s disablement is likely to be permanent. 
37. In its detailed case discussion, although the PMAB noted “the task was to assess the Appellant’s earning capability and then compare this with the updated police salary to determine his loss of earning capacity”, it then failed to ask the question it was required to; namely, whether there had been any substantial alteration in Mr A’s condition since 2004. The PMAB instead moved on to consider whether and what type of roles Mr A might be able to undertake. They had asked the MPA to supply details of alternative roles Mr A might be expected to undertake. However, the record of their discussion does not suggest that they asked whether those roles had become accessible to Mr A since the 2004 review, either by changes in his medical condition or changes in the roles themselves.

38. I find, therefore, that the PMAB’s consideration of Mr A’s case was flawed and that this should have been apparent to the MPA. I find that it was maladministration for the MPA to reduce Mr A’s injury benefit on the basis of a flawed review.
39. The case of Haworth may be thought of as having clarified the law in relation to the issue of time limits for the purpose of reconsideration referrals.  But that case was decided in May this year and it took nearly four months for the MPA to take steps to discontinue its action. Further, while the time issue was one of the grounds of the judicial review application the more fundamental challenge concerned my jurisdiction.
40. I am, therefore, upholding Mr A’s complaint and remitting the matter back to the MPA. I find that, since Regulation 37 is silent on the matter, no revision to Mr A’s injury benefit should take effect until the appeal process has been properly undertaken and exhausted. I also find that the failure to ensure that his injury benefit was reviewed in the proper manner will have caused Mr A distress and inconvenience. In addition, Mr A would have suffered further distress and inconvenience resulting from the overall delays by MPA in dealing with his complaint following his application to this office in November 2010 and as a result of the wasted time during legal proceedings issued by MPA challenging my jurisdiction, but not proceeded with.
Directions   
41. I direct that:

· within 21 days of this determination that the MPA should write to Mr A notifying him that he can submit any additional information and medical evidence for consideration as part of the review; 

· within 21 days of receipt of Mr A’s response, the MPA shall refer his case back to the PMAB for review and make it clear to the PMAB what it is to consider;

· within 21 days of this determination the MPA shall restore Mr A’s injury benefit to its previous rate until a final decision is reached. Any arrears shall be paid to Mr A with simple interest at the rates for the time being quoted by the reference banks;

· within 21 days of the date of this determination the MPA shall pay £500 to Mr A in recognition of the distress and inconvenience he has suffered as a result of its maladministration and its handling of his complaint to this office.
TONY KING 

Pensions Ombudsman 

11 February 2013
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