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PENSION SCHEMES (NORTHERN IRELAND) ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs G M McCurdy

	Scheme
	Replacement arrangements on TUPE transfer

	Respondents
	Rathlin Island Ferry Ltd 


Subject

Mrs McCurdy’s complaint is that she has not been paid a widow’s lump sum benefit. 
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Rathlin Island Ferry Ltd because they failed to make appropriate arrangements when Mr McCurdy’s employment was TUPE transferred from Caledonian MacBrayne (Calmac) to Rathlin Island Ferry Ltd.  

DETAILED DETERMINATION

Material Facts

1. Mr McCurdy was employed by Calmac on the Rathlin Island Ferry Service (Ballycastle to Rathlin route) and he was a member of the Calmac Pension Fund (the Calmac Fund).  
2. In June 2008, Calmac confirmed to Mr McCurdy that:

· his employment would automatically transfer to Rathlin Island Ferry Ltd on or about the 1 July; and
· pension arrangements would be in place and he would be offered to join the Scheme by his new employer.

3. On 1 July, Rathlin Island Ferry Ltd took over responsibility for the route and Mr McCurdy’s employment. Mr McCurdy’s contract of employment was unchanged and he became a preserved member in the Calmac Fund. 
4. Mr McCurdy died on 19 July. His Final Pensionable Salary (FPS) was £25,417.
5. As a preserved member of the Calmac Fund the lump sum death benefit payable was equal to his FPS. The lump sum payable on death in service, had he remained an active member of the Calmac Fund, would have been four times his FPS. 
6. Some months after Mr McCurdy’s death, Rathlin Island Ferry Ltd established a scheme for the provision of lump sum’s on death, insured with AVIVA.

7. In December 2008, the Trustees of the Calmac Fund paid Mrs McCurdy a lump sum death benefit of £44,346.81 (of which £18,929.81 was in respect of the return of her late husband’s AVC contributions) and made arrangements for Mrs McCurdy to receive a spouse’s pension (£2,294.64 per year paid monthly in advance). 
8. In November 2008, Gillan, Barr & Co (the Solicitors for Mrs McCurdy and administrator of the deceased’s Estate) wrote to Stewart Solicitors (acting on behalf of Rathlin Island Ferry Ltd) requesting advice “as to what arrangements were put in place with regard to the late Mr. McCurdy’s Occupational Pension entitlement”. 
9. Gillan, Barr & Co chased the matter with Stewarts Solicitors without making progress.
10. On 11 June 2012 Stewarts Solicitors belatedly told my office that there was no scheme in place at the time of Mr McCurdy’s death.  They accepted that Rathlin Island Ferry Ltd were liable for four times Mr McCurdy’s FPS, being a total sum of £101,668.  However, they said:

”I regret that my clients are unable to discharge this sum at this time and my instructions are to raise discussions with the deceased’s solicitors in an effort to agree terms of payment.  
11. Mrs McCurdy has since requested that her complaint be determined by this office. 
Conclusions

12. As is now conceded, there should have been pension arrangements in place which included a lump sum of four times Mr McCurdy’s FPS on his death. Although it would presumably have been paid under a discretionary trust, I have no doubt that it would have been paid to Mrs McCurdy.
13. It is of no direct relevance to my determination of the matter that Rathlin Island Ferry Ltd say they are unable to pay. It will be for Mrs McCurdy to decide whether to enforce payment (as if a county court order, as provided for in section 147(5) of the Pension Schemes (Northern Ireland) Act 1993) following my direction below, or instead to agree to an alternative arrangement.
14. The death benefit would have been paid free of income, inheritance or other tax.  If any tax is payable Mrs McCurdy, whether in her hands or in advance of payment, Mrs McCurdy will have to be compensated accordingly.
15. Mr McCurdy died almost four years ago.  Mrs McCurdy took the matter up through Gillan Barr in November 2008.  Only in the last few weeks has there been any admission of liability. Rathlin Island Ferry Ltd’s treatment of her will undoubtedly have made a difficult time more distressing.  
Directions   

16. Within 21 days of this determination Rathlin Island Ferry Ltd are to pay Mrs McCurdy £101,668 plus simple interest at the rate for the time being declared by the reference banks from 17 July 2008 to the date of payment.
17. In the event that any tax is payable on that sum, Rathlin Island Ferry are to pay such sum that ensures that the net amount is equal to the sum calculated under the previous paragraph.
18. Also within 21 days of this determination Rathlin Island Ferry Ltd are to pay Mrs McCurdy £750 as compensation for the significant distress and inconvenience caused.
TONY KING 

Pensions Ombudsman 

1 August 2012 
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