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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs J M Youd

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondents
	Department for Education (DfE)


Subject

Mrs Youd’s complaint is that she has been wrongly refused Total Incapacity Benefits (TIB).
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against DfE to the extent that they did not properly consider Mrs Youd’s application for ill-health early retirement.
DETAILED DETERMINATION
Material Facts

1. For ill-health applications The Teachers’ Pensions Regulations 1997 (as amended) (the Scheme’s Regulations) allow for benefits at one of two tiers. A partial incapacity pension (PIB) is payable if the applicant is permanently unfit to teach but can do other work, or a total incapacity pension (TIB) is payable if the applicant’s ability to carry out any work is impaired by more than 90 per cent and likely to remain permanently so (that is to age 60).

2. All decisions on ill-health applications are made by DfE. DfE’s Contracting-Out order allows Teachers’ Pensions (TP) to carry out this function at the application and first appeal stage. The second (and final) appeal stage is carried out by DfE. Before the decision is taken at each stage the opinion of DfE’s Medical Adviser (Atos Origin) is obtained.
3. Mrs Youd injured her shoulder in November 2008 and ultimately required a shoulder replacement. 
4. She applied for ill-health early retirement in early 2010, at the age of 42.  
5. Part B of her application form (to be completed by a medical practitioner) was completed by Mr Srinivasan, a Consultant Orthopaedic Surgeon. Part B asked a number of questions designed to elicit information about Mrs Youd’s condition and its treatment.  It did not ask for an opinion specifically as to whether she fulfilled either of the criteria for TIB or PIB.

6. In answer to the question “What is the impact of the illness on the physical and mental capability of the applicant to fulfil the duties of a teacher?” he said:

“Mrs J Youd will continue to have the present permanent disability with probable deterioration in due course”. 

7. In answer to a question about treatment, Mr Srinivasan said that all reasonable treatment options had been exhausted. 

8. Part C was completed by Mrs Youd’s employer’s occupational health adviser who ticked a box to say that he was satisfied that sufficient information had been provided with the form.

9. There was also:

· a copy of a letter dated 15 December 2009 from Mr Srinivasan to Mrs Youd’s GP, Dr Murphy;

· a copy of a letter from Mr Srinivasan dated 29 January to Legal & General in connection with a claim on an insurance policy.
10. In the December 2009 letter Mr Srinivasan said:

“I sincerely don’t think she is going to improve very much since she has tried all methods of treatment.”

and

“I suspect she is now permanently disabled with a reduced function in her right arm.  She may have to learn to live with this disability.”

11. In the letter to Legal & General Mr Srinivasan said:
“In my opinion, on balance, [Mrs Youd] needs to continue with her activities of daily living as best she can with the permanent disability that she has and restricted range of movement and pain due to the complication of the complete rotator cuff tear following surgery or from the initial injury. Her function in the right upper arm from the fracture dislocation and the reconstruction with hermiarthroplasty has resulted in a permanent loss of around 60-70% in the function of the right arm”.
12. TP referred Mrs Youd’s application to Atos Origin who gave their opinion that “on a very fine balance” it was unlikely that Mrs Youd could resume teaching duties before age 60, but there was “significant scope for rehabilitation and adaptation to her disability and symptoms to allow successful return to some form of less demanding employment (perhaps with adjustments) in the 18 years to age sixty”. The report concludes by referring to her not qualifying for “serious illness commutation”.  It makes no reference to TIB.
13. TP accepted Atos Origins’ opinion and awarded Mrs Youd PIB.  TP’s letter to Mrs Youd also refers to her not qualifying for an alternative of “serious ill heath commutation”.  It too makes no reference to TIB.
14. Mrs Youd appealed the decision under the Scheme’s two stage Internal Dispute Resolution (IDR) process and submitted a further report from Mr Srinivasan (dated 7 May 2010), in which Mr Srinivasan said:
“In my opinion on the balance of probabilities, Jane Youd’s capabilities to work again is [sic] highly unlikely…

She has had an extensive Physiotherapy regime …but unfortunately this has not helped.

…she was referred to the pain management team…and it appears that she continues to have pain from the right shoulder which appears to be neuropathic pain extending to all of the upper right limb including the hand which has not been controlled despite using Opiod and Codeine. Other medications have been tried including Amitriptyline, Paracetamol, and Tramadol.”

…

In my opinion on the balance of probabilities Jane Youd will never be able to return to her original job and she will not be able to perform appropriate jobs of any kind in view of her right hand dominate which is permanently disabled due to reduced function in the right upper limb. Other contributing factors appear to be in the form of neuropathic pain in her right shoulder due to a failed shoulder replacement as well as problems from associated injuries that she sustained at the time of the accident.”  
15. TP referred Mrs Youd’s appeal and papers to Atos Origin.  

16. Atos Origin’s medical report of 4 Jun 2010 was a one page document of six paragraphs.  Three were factual.  The three that were not said:

“In my opinion the evidence does not support a conclusion that the applicant is permanently incapable of any work, and therefore does not meet the criterion for Total Incapacity.”

…

Given the scope for further treatment of her pain and the possibility of adjustments to a future work place, I do not agree that she is impaired by more than 90% for any work over the next 18 years.
Therefore it is my opinion that the criteria for ill-health retirement are not met for Total Incapacity.”

17. TP accepted Atos Origin’s opinion and rejected Mrs Youd’s application for TIB.
18. Mrs Youd invoked IDR stage 2. In support of her appeal she submitted two letters “To Whom it May Concern” from Dr Murphy and a letter from Dr Sivagnanam (a Consultant in Pain Management & Anaesthesia) addressed to Legal & General.  
19. In his letter of 23 July 2010 Dr Murphy said:

 “Because of permanent disability of her dominant arm, severe pain related to this disability and the secondary back pain and neuropathic arm pain, bought on by trying to compensate for the disability Mrs Youd will not be able to work again”.  
20. In his letter of 15 November 2010 he said:
“I confirm that returning to work would pose a substantial risk to her health. She has substantial pain in her arm and back. When the pain is severe she can’t stand or sit. The pain itself is unpredictable and difficult to treat as it is nerve pain. She can’t write, and can only use a computer with her left hand (she is naturally right handed) for limited periods, as this induces back pain…If she worked she could not guarantee to be able to work set hours, as her ability to move around and her pain is unpredictable. She does not drive as this would be too dangerous as she can’t drive around corners and it is also very painful to drive”.
21. Dr Sivagnanam said:

“The right shoulder movement is very limited and she suffers from severe neuropathic pain down the right upper arm. 

Due to the persistence of this neuropathic pain and being right handed I don’t think Mrs Youd will be able to continue with her work as a Lecturer. These neuropathic pains are very chronic in nature and tend to get the odd occasional exacerbation although the intensity of the pain can be reduced but may not be completely abolished. Also this type of pain has the tendency to flare up on and off.” 

22. DfE referred Mrs Youd’s final appeal and papers to Atos Origin who gave their further opinion.  The substance of it is the following six paragraphs:

“Dr Srinivasan states that reasonable treatment has been exhausted and that the applicant’s stiffness of the right shoulder is likely to be permanent and the loss of function is around 60-70%. He confirms that the applicant does not have the health capacity to return to a teaching role in the future due to the disablement affecting her right upper dominant limb.


Dr Murphy is of the opinion that the applicant is permanently incapable of returning to work again. Whilst this is based on professional opinion there is a considerable degree of uncertainty in the medical evidence.


The applicant has been referred to the Pain Management Clinic and is taking pain relief medication.


Dr Sivagnanam confirms that the applicant has a very limited range of movement in her right shoulder and that she continues to suffer from severe neuropathic pain down the right upper arm. He states that the applicant does not have health capacity to return to her work as a Lecturer due to the chronic neuropathic pain.


The specialist in pain management does not confirm that the applicant is permanently incapable of returning to any regular work in the foreseeable future before reaching normal benefit age.


It can be assessed that the severe shoulder injury only happened 2 years ago and on the balance of probabilities, the applicant is likely to get better with ongoing treatment and would be expected to be able to return to some regular work with help of ergonomic adjustments prior to reaching normal benefit age in 18 years.” 
23. DfE accepted Atos Origin’s opinion and rejected Mrs Youd’s final appeal.
Summary of Mrs Youd’s position  
24. DfE’s stage two decision was flawed because Atos Origin’s report (on which DfE based their decision):
· failed to refer to Mr Srinivasan’s letter of 7 May 2010 which said that her condition had deteriorated since his letter of 29 January 2010, in which he stated that her loss of function in her right-arm was around 60-70 per cent, and that in his opinion, on the balance of probabilities, she was permanently incapable of returning to her teaching role or appropriate jobs of any kind;

· dismissed Dr Murphy’s opinion that she was permanently incapable of working on the grounds that there was a considerable degree of uncertainty in the medical evidence provided without identifying the evidence they considered to be uncertain and explaining why they held that view;
· assumed (not based on fact) that Dr Sivagnanam was of the opinion that she was not permanently incapable of any other type of work, whereas his report only said that he thought that she would not be able to continue in her teaching job and does not say that she could do other work;
· incorrectly assessed that it was likely that she would get better with ongoing treatment, which is not supported by the medical evidence.
25. Mrs Youd’s view is that she will be unable to work again. She says she can no longer write legibly. Whilst she can use a keyboard with her left hand she can only sit for ten minutes in a chair. She had considered telesales but would be unable to work for the minimum period of at least an hour. Any kind of physical work would be impossible.
Summary of DfE’s position  
26. Mrs Youd’s application and appeals were considered appropriately and the decision not to award Mrs Youd TIB is correct.

27. It is Mrs Youd’s (and where applicable her employer’s) responsibility to submit medical evidence in support of her application and appeals. 
28. Mrs Youd’s 60-70 per cent loss of function in her right arm (as stated by Mr Srinivasan in his letter of 29 January 2010) does not equate to 90 per cent incapacity to work.

29. There is a wide range of ergonomic adjustments (including voice activated software and one-handed keyboards) that could be suitable to enable Mrs Youd to work. 
30. Atos Origin (in giving their opinion) and TP and DfE (in making their decision) properly considered all the medical evidence submitted. The fact that particular evidence is not noted in a report does not mean it has not been considered.  It would be “impractical, unreasonable and unnecessary to expect every piece of evidence to be commented on.”
31. Whilst Atos Origin’s reports (at stage 1 and 2 of the IDR process) did not comment on Mr Srinivasan’s report of 7 May 2010 it does not mean that Atos Origin did not properly consider Mr Srinivasan’s report before giving their opinion.

32. It is obvious that Atos Origin attached more weight to Mr Srinivasan’s opinion on Mrs Youd’s functionality rather than his later opinion which relates to ‘appropriate work’ rather than all work (with the latter being the criteria for a TIB award).

33. It is also clear how Atos Origin have reached the view that ongoing treatments are likely to improve Mrs Youd’s functionality as pain management treatment is ongoing: there is a long time before Mrs Youd reaches normal benefit age (60); wider experience of similar cases points to improvement being likely and reasonable adjustments are possible that will aid her functionality.
34. DfE are entitled to attach more weight to one piece of evidence (or opinion) over another, providing it is rational and reasonable to do so. It was reasonable for DfE to rely more heavily on the clear evidence about Mrs Youd’s functionality.

35. DfE (with Atos Origin) are also entitled to apply experience and expertise developed in other cases (which is necessarily general rather than specific) when evaluating submitted evidence. They rely on the judgment of  Honour Judge Mackie QC in the case of Molyneux v Department for Children Schools and Families [2010] EWHC 2631(Ch) on this point and say that this is what happened in Mrs Youd’s case and that it was reasonable to conclude in Mrs Youd’s case that with ongoing treatment she is likely to get better.
Conclusions

36. My role does not extend to making a decision as to whether Mrs Youd meets the criteria for TIB – that is for DfE to decide having taken advice from Atos Origin. My role is to judge whether DfE have followed well established principles before making their decision to reject Mrs Youd’s application for TIB.
37. In reaching their decision, DfE ought to have correctly applied the Scheme’s Regulations, asked the right questions, considered all relevant information and reached a decision which is not perverse.  By inference they also need to be confident that Atos Origin have abided by the same principles in giving their opinion. 
38. DfE are obviously right to say that it is not necessary to comment on every piece of evidence.  But at the other end of the scale, I am sure they would accept that merely offering an unexplained rejection in the face of contrary evidence would not be acceptable.  Somewhere in between lies a decision that is clearly based on the evidence and identifiably reasonable.  In this case I do not see such a decision.
39. Rejection of the initial application was, on the face of it, faulty because the stated assessment was whether Mrs Youd qualified for commutation on grounds of serious ill health.  That appears to be a reference to a benefit for which the criteria are far more stringent than for TIB.  It may be that the initial reference to it by Atos Origin was a slip, and she had in fact been considered for the correct benefit.  But if so, the slip was carried through into the letter from TP, who ought to have spotted it and at least ensured that the correct test had been applied.  
40. No explanation has been offered for the initial error (or slip if that is all it was).  However, Mrs Youd appealed, and it does seem that the correct test was applied from that point on.

41. The second report from Atos Origin is insubstantial.  The reasons given for not fulfilling the TIB criteria are that there is scope for pain treatment and workplace adjustments.  Mr Srinivasan had said (in his report of 7 May 2010) that Mrs Youd would not be able to perform “appropriate jobs of any kind”. I consider that TP needed more robust advice.  Mr Srinivasan had not said that Mrs Youd fulfilled the criteria in the terms they are set out, or at all.  But what he did say was leading towards a conclusion in her favour, not away from it – and it needed to be taken seriously.  It was not in fact referred to in Atos Origin’s report and therefore TP could not know whether Atos Origin had properly considered Mr Srinivasan’s report before giving their opinion to TP. 
42. TP sent the report to Mrs Youd without further reasons. As a result, Mrs Youd was not herself given adequate reasons for the rejection of her appeal.

43. At stage 2 of the IDR process Atos Origin provided a more substantial report. In it, Atos Origin are correct (as far as it goes) in saying that Dr Sivagnanam (in his letter to Legal & General’s Health Claims Department of 26 July 2010) does not confirm that Mrs Youd is permanently incapable of returning to any regular work. In fact Dr Sivagnanam gave no opinion on the matter.  Dr Sivagnanam’s report was made in respect of an unconnected claim that Mrs Youd had with Legal & General.  So unsurprisingly he had no regard to the Scheme’s criteria for PIB and TIB.  Whilst DfE might be able to argue that if Mrs Youd wanted Dr Sivagnanam to proffer an opinion related to the specific definition she should have asked him to, they should not have inferred anything from what he did not say.  This is particularly the case because nowhere are the physicians providing evidence asked to give a direct opinion.  It is unfair to take it as a point against Mrs Youd if they did not.
44. In the same report to DfE, in relation to permanence and degree, Atos Origin refer only to Mr Srinivasan’s view (in his report of 29 January 2010 to Legal & General) that Mrs Youd’s functionality in her right arm is permanently impaired by between 60-70 per cent. Whilst Atos Origin’s report includes Mr Srinivasan’s later report (of 7 May) in a list of the medical evidence considered, they do not comment on Mr Srinivasan’s opinion that Mrs Youd is permanently incapable of any work (in the report’s summary he moderates his view to permanently incapable of “teaching and any appropriate work”).   
45. DfE say that it is obvious why Atos Origin attached more weight to Mr Srinivasan’s opinion on Mrs Youd’s functionality rather than his later opinion. But given that DfE rely very heavily on the opinion of their advisers, I think they should be wary of assuming reasoning that is not clear from the papers.
46. Atos Origin also say that Mrs Youd “is likely to get better with ongoing treatment”, without explaining why they are of that opinion - Dr Sivagnanam’s report to Legal & General does not say this.  According to Mr Srinivasan, apart from pain management, all suitable treatment had been undertaken. DfE say that Atos Origin’s view is based on their wider experience of similar cases. I recognise that Atos Origin have experience, but this is a general opinion. It is not specific to the merits of Mrs Youd’s case. 
47. DfE refer to the case of Molyneux v Department for Children Schools and Families on this point. I set out below extracts from the relevant paragraphs: 

“48
The Ombudsman identifies a distinction between DCSF's insistence on “all reasonable medical treatment appropriate to an illness or injury and the circumstances of the case/individual has to have been tried or discounted” and the definition of “incapacitated” in the Regulation requiring only “despite appropriate medical treatment” and suggests that the right question is “where there are appropriate treatment options are these likely to be effective to enable Mrs Molyneux to return to teaching before age 60?”. Clearly the likelihood of treatment being effective is as important as it being available. Where however the Regulation in question is expressed in ordinary English language as in this case it is not helpful for either party to this appeal to re-characterise it in different terms. In practice there may be little or no difference between these characterisations because the criticism by the Ombudsman is that the question was answered in general terms rather than in those specific to the merits of Mrs Molyneux's case. DCSF, with Atos, evaluated the evidence as submitted to them as required by E33 by applying the experience and expertise developed in other cases which is necessarily “general” rather than specific. I see nothing in this point which would require the DCSF to make an evaluation not just on the evidence prescribed by the Regulation but also on other material to be obtained by further inquiries initiated by DCSF.

49 … While I have made remarks about the approach to the facts of this particular case nothing I have said should be taken as seeking to restrict or discourage the Ombudsman from requiring further information to be obtained by DCSF where the facts of other cases require it. The starting point should be consideration of what the Regulations requires in E33(2A).”
48. As I have indicated above, the evidence as it relates to Mrs Youd goes against Atos Origin’s “general” view which is not explained. 
49. My conclusion is that there has been maladministration in assessing Mrs Youd’s application and her appeals.  The exercise needs to be repeated.  That is not to say that the outcome must change.  It may yet be a reasonable decision that Mrs Youd does not qualify for TIB.  But Mrs Youd is entitled to know that her application has been given robust consideration, with clear reasons if it is to be rejected.
Directions

50. Within 56 days of the date of this Determination DfE shall reconsider Mrs Youd’s application, including the matters raised above, and issue a wholly afresh decision to Mrs Youd.
51. If DfE decide to award Mrs Youd TIB, simple interest at the rate for the time being declared by the reference banks (from the due date to the date of payment) shall be added to the pension and any tax-free cash sum payable.

TONY KING 

Pensions Ombudsman 

18 November 2011 
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