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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Miss C Brown

	Scheme
	The Singer and Friedlander Limited Pension and Assurance Scheme (the Scheme)

	Respondents
	BESTrustees (the Trustee)


Subject

· Miss Brown complains that when considering the payment of death benefits available upon the death of her brother, the Trustee’s wrongly:

· treated her brother as a deferred member; and
· rescheduled the Trustee’s meeting of 18 September 2010.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be not  upheld against the Trustee because there has been no maladministration. 
DETAILED DETERMINATION

Material Facts

1. Relevant extracts from the rules of the Scheme can be found at the Appendix to this determination.

2. The applicant is the sister of Mr Brown.  Mr Brown joined the Scheme in June 1996 after the business of his then employer was acquired by Singer & Friedlander Limited.  His normal retirement date under the rules is stated to be 14 December 2011.
3. Mr Brown did not pay member contributions when he first joined the Scheme.  However, from 13 March 2003, following an alteration to the Scheme’s Trust Deed and Rules, member contributions did become payable and he commenced paying member contributions from this date.  

4. The Trustee was appointed in August 2003 and became sole trustee of the Scheme from 18 May 2010.  The Scheme’s sponsoring employer is Kaupthing Singer & Friedlander Limited (in Administration) (KSF).
5. The Scheme was closed to future service accrual on 31 August 2005, at which point all members of the Scheme became deferred members.
6. Mr Brown was made redundant by KSF on 30 June 2006.  Under rule 7F(b) he qualified to elect (with the consent of the Trustee) to take an unreduced early retirement pension.  

7. Mr Brown and KSF also entered into discussions regarding a compromise agreement.  KSF states that following various correspondences between them and Mr Brown’s solicitors, a letter was sent to his solicitors on  4 January 2007:

“I write further to our various correspondence concerning the pension arrangements for the above and the debate as to whether Mr Brown was entitled to an enhanced pension… 

…However, in order to bring this issue to a close the Company in consultation with the Trustees have agreed to allow Mr Brown to retire with an enhanced commencing pension calculated on the basis of Mr Brown having in excess of 20 years service in the Scheme and being asked to leave at the Company’s request.

The actuaries are currently calculating Mr Brown’s pension entitlement and I will write in the near future with details.  Obviously this new pension arrangement is in place of the ex-gratia cash payment set out in Karen Hoggard’s letter of 7 June 2006 (as amended).” 

8. On 29 January 2007, KSF followed up this letter by providing Mr Brown’s solicitors with a retirement quotation from Barnett Waddingham, based on the enhanced pension based a proposed retirement date of 1 July 2006:

Option A:
Pension of £19,702.93 per annum



Plus an AVC pension of £314.22 per annum

Option B
Tax free cash of £103,889.70 (including AVC fund of £7,905.88)



Pension of £15,583.45

The letter requested Mr Brown to let Barnett Waddingham know of his decision.  Both KSF and Barnett Waddingham have confirmed that Mr Brown did not respond to that letter. 

9. KSF states that a draft compromise agreement was issued to Mr Brown’s solicitors on 30 April 2007, which had the clause “you are entitled to an immediate pension from the Scheme.  Details of which are set out in Barnett Waddingham’s letter of 26 January 2007.”  
10. On 19 October 2007, a revised compromise agreement was issued to Mr Brown but the clause had been revised to say: “You are entitled to an immediate pension”.

11. KSF states that:

· it has no record of any correspondence with Mr Brown between the draft compromise agreement being sent and the version issued on 19 October and signed by Mr Brown on 23 October 2007; 

· the signed agreement under Clause 6, had removed any reference to the letter of 26 January 2007 that had been made in the draft agreement; and

· the reference to immediate in this clause refers to the actual retirement date as evidenced in the quotation from Barnet Waddingham which refers to a retirement date of 1 July 2006. 
12. Mr Brown died on 6 April 2008. 

13. Under the rules of the Scheme the Trustee has discretionary power to award a lump sum death benefit and a dependant’s pension to any person who was deemed as being financially dependant on the deceased at the time of their death.

14. On 6 May 2008, Barnett Waddingham wrote to Miss Brown informing her of the ability of the Trustee to award a dependant’s pension and requested that she provide details of anyone who fitted the criteria.
15. On 8 August 2008, Miss Brown submitted documentary evidence in support of her dependency.  

16. The Trustee states that the payment of benefits was scheduled to be considered at the next Trustee meeting, originally planned for 18 September 2008, but that this was rearranged for 10 October 2008. 
17. On 8  October 2008, KSF went into administration and the Trustee states that  the Scheme entered a Pension Protection Fund (PPF) assessment period on the same day.

18. At the Trustee meeting held on 10 October 2008, Miss Brown’s case was discussed.  The Trustee has provided a minute of that meeting which recorded the decision that a discretionary pension would be awarded on the proviso that all scheme member benefits were secured in full.  The minute states:
“It was explained that Mr Brown died as a deferred member.  He was unmarried but at the time of his death he had an elderly mother (who has since died) and a sister.  Mr Brown’s sister was now requesting a discretionary dependant’s pension from the Scheme.

The Trustees considered the evidence and concluded that sufficient evidence had been received of the sister’s dependency.  This included the fact that Mr Brown had paid his sister’s bills (not council tax) and his sister could not work or drive.  It was explained that the amount of a spouse’s pension if payable would have been about £14,100 and so this could be taken as a maximum amount to be paid to the sister if the Trustees agreed to pay a discretionary dependant’s pension at all.

Mr Meeks advised that the consent of the principal employer was needed to pay such benefits.  Ms Willoughby confirmed that she still had authority to act on behalf of the Company.

The Trustees agreed to pay the dependant’s pension to Mr Brown’s sister if the Scheme benefits are able to be secured in full.  Ms Willoughby gave her consent to such a payment, on behalf of the Company.”

19. Regarding the payment of the lump sum death benefit the Trustee states that:

· although Mr Brown was entitled to take a pension from the Scheme he had never accepted the pension, it was never put into payment and he was therefore treated as a deferred member and the lump sum death benefit was paid in accordance with rule 12(B); and
· Mr Brown had contributed to the Scheme from 10 March 2003 until 31 August 2005, his Scheme contributions amounted to £6,882 and his additional voluntary contributions amounted to £13,713.59 and a cheque totalling £20,595.59 was issued to Miss Brown in November 2009.
20. Subject to the Trustee making an application to the PPF for closed scheme status, the Scheme has, to all intents and purposes, exited the PPF assessment period and will proceed to wind up outside the PPF.  Although the Scheme is funded sufficiently to pay benefits in excess of PPF compensation levels, it is not fully funded on the buy out basis.  
21. The Trustee states that regarding the payment of a discretionary dependant’s pension it is proceeding, therefore, on the basis of the decision which was taken at the meeting held on 10 October 2008.

22. It adds that while it would be open to the Trustee to provide a discretionary dependant’s pension, now, to Miss Brown, it does not consider it appropriate to do so in circumstances where members who have an entitlement as of right under the rules (i.e. whose entitlement is not contingent on the Trustee’s discretion) will not be receiving their full Scheme entitlement when the Scheme winds up.

Summary of Miss Brown’s position 
23. Rule 12b states that ‘if a member dies while prospectively entitled to a yearly pension…’; her brother had been entitled to a yearly pension since 2 July 2006 and as such was not prospectively entitled to a yearly pension as he was already entitled to a pension. 

24. Rule 9(B)2(b) appears to confirm that payment of the pension was due from the ‘date he ceases to be in employment.’

25. This was reinforced by the compromise agreement dated 23 October 2007 which surely meant that both parties had accepted that the pension should have been crystallised at that time.   A compromise agreement is a document that records an employee’s agreement not to pursue an employment related claim inter alia for a sum of money; in this case a pension.  The employer had the benefit without completing their part of the agreement. If for some reason the pension had not come into payment then it was for the Trustees to have ensured that her brother was appropriately recompensed with the pension.  Consequently, the Trustee’s decision that her brother should be classified as a deferred member following his death is not a reasonable decision in light of the above.

26. The Trustees have an obligation to meet not less than once a year and it would be unreasonable for them not to make decisions on particular cases for a 12 month period.  Their responsibilities lie not only with the members as a whole but also with individual members and as such they should have made every effort to resolve outstanding cases before entering the PPF. No reason has been provided for the postponement of the meeting and had they met before entering the PPF, it would appear that they would have agreed to award her a dependant’s allowance with no proviso and without that proviso she would have been in the same position as any other recipient of a dependant’s allowance.
Summary of the Trustee’s position  
27. As the Scheme was in the PPF assessment period from October 2008 until April 2011, the Trustee would not have been able to have granted a discretionary pension to Miss Brown.  It would have been restricted from doing so because of PPF rules. Such an increase would have fallen into the category of a recent discretionary increase as per paragraph 35 of Schedule 7 to Pensions Act 2004, which has the effect of prohibiting such increases which took effect in the period of three years ending with the assessment date, or were made in that period and took effect by reference to an earlier time.

28. Consequently had the Trustee held a meeting on 18 September 2008 and had granted Miss Brown a pension in September 2008 (without a proviso), this decision would have been unwound by the PPF.  However, this was not the decision that was reached by the Trustee.  The Trustee had only decided to award a discretionary pension on the proviso that all members’ benefits would be secured in full.
Conclusions

29. When considering the application of its discretionary power the Trustee should have regard to the rules of the Scheme, take all relevant factors into account and ignore irrelevant ones.  It should not arrive at a decision which no reasonable group of trustees would make.

30. Although Miss Brown asserts that the payment of Mr Brown’s deferred pension was due from the date he ceased to be in employment, rule 9(B)2(b) states that having selected by notice in writing to the Trustees  for it to be so, his pension could have become payable, which is not the same thing.  

31. Having correctly identified the beneficiary in relation to the lump sum benefit, the Trustee had to consider making payment in accordance with rule 12.  However, because Mr Brown’s pension had not come into payment, he was only capable of being treated as a deferred member and the only benefits payable to Miss Brown upon his death were those payable under rule 12(B).  
32. There was no maladministration associated with the way this decision was reached by the Trustee and this part of Miss Brown’s complaint is, therefore, not upheld.

33. The second part of Miss Brown’s complaint concerns the Trustee’s consideration of the award of a discretionary pension.  
34. Under the trust deed and rules, trustee meetings could be held as and when the trustees decided, provided they were not held less than once a year.  It was not maladministration, therefore, that the trustee meeting was re-scheduled. 
35. Nor was it maladministration, for the then trustees to have exercised their discretionary powers and award Miss Brown a dependant’s pension albeit on the proviso that it would only be paid if all member’s benefits were able to be met in full.  This seems a reasonable condition considering the circumstances surrounding the sponsoring employer and the Scheme at the time. 
36. Equally, although the Scheme no longer qualifies for consideration of any compensation from the PPF, it is not maladministration that the Trustee has exercised its discretionary power now and decided that it is unable to pay Miss Brown a dependant’s pension.  The Trustee states that to do so would jeopardise the other members of the Scheme.  Whilst the Scheme is, now able, to pay benefits in excess of the levels set by the PPF, the Trustee should still have regard to any payment it has discretion to make that would adversely affect other members of the Scheme.  In light of the circumstances the Scheme finds itself in, the decision reached seems a reasonable one.   

37. This part of Miss Brown’s complaint is also, therefore, not upheld.
38. To ensure this determination is complete I add that I note that Miss Brown now states that her brother’s pension had not come into payment as agreed under a compromise agreement, and that if that is so, that may be a failing on the part of the employer.  However, that is not the complaint before me so I cannot consider it within this determination. 
JANE IRVINE 
Deputy Pensions Ombudsman 

28 October 2011

APPENDIX

Relevant extracts from the Trust Deed and Rules of the Scheme

“EARLY RETIREMENT PENSION
7. A Member who ceases to be in Service before Normal Retiring Date either (a) on or after his 50th birthday or (b) on account of Incapacity, may with the consent of the Trustees elect (as an alternative to the benefit under Rule 9 (Benefits on leaving the Scheme) to receive a pension (herein referred to as the “Early Retirement Pension”).  A Member shall not be entitled to elect to have an Early Retirement Pension unless its amount (including the value of any future increases as provided below which shall occur before Pensionable Age) is at least equal to the Guaranteed Minimum.  The Early Retirement Pension shall be payable as stated in Rule 17 for the remainder of the life of the Member.


The Early Retirement Pension shall (except as provided below) be calculated as follows using the formula:


(AxB)xF 

   C


Where


A
is an amount calculated in accordance with Rule 6 (Normal Retirement Pension) but as if the Member’s Pensionable Service is the number of complete years contained in C


B
is actual Pensionable Service


C
is the period which would have been Pensionable Service had the member remained in Service and not left the Scheme until Normal Retiring Date


F
is the factor specified by the Trustees, and confirmed by the Actuary to be reasonable, to take account of the fact that the pension is payable from a date earlier than the Normal Retiring Date, provided that


a…,


b.
the Trustees may determine in any particular case that the factor F shall not be applied and with effect from the date of the Deed to which these Rules are annexed the Trustees will determine that the factor F shall not be applied where the member’s employment is or has been terminated by a Participating Employer (other than in circumstances when the Participating Employer is entitled to summarily dismiss the member for misconduct) and at the date of the member leaving Service he has completed at least 20 years’ actual service.
BENEFITS ON LEAVING THE 
9. …,

SCHEME
(B) Subject as provided below, the Deferred Pension shall in lieu of being payable from the Normal Retiring Date be payable from such of the following dates as the Member may select by notice in writing to the Trustees before the Normal Retiring Date, namely:-


(1) …,


(2) a date later than the Normal Retiring Date but not later than the earlier of

(a)  (1) if the member joined the Scheme before 1st 

       June 1989 his 70th birthday (unless he is still in    

       Service),

(2) if the member joined the Scheme on or after 1st June 1989 his 75th birthday, and


(b) the date he ceases to be in employment. 
LUMP SUM DEATH BENEFITS
12. If a member dies the lump sum benefit (if any) specified in (A), (B), (C) or (D) (as may be appropriate) of this Rule shall be held by the trustees subject to the provisions of Rule 13 (Payment of lump sum death benefits).


(A)..,


(B) If the Member dies while prospectively entitled to a yearly pension under Rule 9 (benefits on leaving the Scheme), the lump sum benefit shall be equal to the member’s Contributions.


(C )…,


(D) If the Member dies on or after the date of commencement of his pension under the Scheme the lump sum benefit shall be an amount determined by the Trustees as being as nearly as may be equal to the value (calculated as at the date of the Member’s death) of a series of monthly payments (each being of the same amount as a monthly payment of the yearly pension to which the member was entitled prior to death) commencing one month after the last date for payment of the said yearly pension and continuing until such date as shall ensure that the aggregate of the monthly payments made before and after the Member’s death equals the Guaranteed Minimum Pension that in the case of a  Member whose pension commenced before Normal Retiring Date, the amount payable under the Sub-rule shall not be less than the amount (if any) by which the member’s Ordinary Contributions exceeds the aggregate of (a) the total of the instalments of such pension which became payable before the date of his death and (b) the lump sum equivalent of the amount of any pension surrendered to provide dependant’s pension under Rule 15.
PAYMENT OF LUMP 
13. Any sum which is stated to be held by the 

DEATH BENEFIT
Trustees subject to the provisions of this Rule shall be held by the Trustee upon and subject to the following trusts, powers and provisions.


(A)…,

-benefits payable under
(D) Any benefit or part thereof to which Sub-rules 
Discretionary trusts 
(A) (B) and (C) of this Rule do not apply shall be held by the Trustees upon and subject to the following trusts and provisions:-

…,

EXERCISE OF TRUSTEES
36.
(A) Unless a corporation or company is for 

POWERS
the time being sole trustee hereof the following provisions shall apply:


(1)
the trustees shall appoint a secretary and shall meet at such times, not being less than once a year, and at such place as they shall decide…,”
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