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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mrs S Symons

	Scheme
	AstraZeneca Pension Fund (the ‘Fund’)

	Respondents
	AstraZeneca Pensions Trustee Limited (the ‘Trustee’)


Subject

Mrs Symons disputes the manner in which the benefit payable under the Fund on the death of her husband Mr M J W Symons was distributed by the Trustee.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because the Trustee gathered sufficient relevant information about potential beneficiaries to enable them to make an informed decision regarding the distribution of the death benefit.

DETAILED DETERMINATION

Material Facts

1. Mr M J W Symons was born on 14 March 1954. He was a deferred member of the Fund and died on 26 April 2009. He had divorced his first wife with whom he had had three children in 2001, and had married his second wife, Sharon, on 31 August 2008.

2.  Prior to deciding the destination of the death benefit under the Fund, the Trustee sought details of Mr Symons circumstances from Mrs Symons. It established that:

· Mr Symons was divorced from his first wife, and had been legally separated from her prior to meeting Sharon in 2000;

· Mr Symons was employed at the date of his death on a salary of approximately £120,000:

· His wife was not in employment at the date of his death;

· Household bills were paid from Mrs Symons’ personal bank account which was funded by payments by Mr Symons (£3,000 in the month he died and £4,000 in the months prior to that), and maintenance from her former husband in respect of her children under age 18, amounting to £750 per month;

· Mr Symons had paid off the mortgage on Mrs Symons' home, which they shared,  at a cost of £165,000;

· Maintenance payments had been made by Mr Symons to his first wife for herself and their three children. When he lost his job he continued making payments from savings until the matter went to court and it was decided that no further payment should be made whilst he was unemployed. On gaining employment again he attempted to contact his ex-wife but received no reply and maintenance payments were not restarted.

· Mr Symons did not adopt Mrs Symons four children from her first marriage.

3. The Trustee delegated the decision making exercise to the Administration, Discretionary Powers and Appeals sub-committee (the Committee), which met to discuss the case on 18 May 2010.

4. The Committee noted that Mr Symons had not completed a Nomination Form regarding the distribution of any death benefit under the Fund, but their Scheme Administrators held a copy of a letter signed by Mr Symons on 8 June 2001 nominating his three children from his first marriage as dependants, and requesting that and benefit should be split equally between them. The Committee also noted that Mr Symons has married Sharon in 2007. 

5. In coming to its decision, the Committee says it took into account Mr Symons’ domestic arrangements, the potential beneficiaries, Mrs S L Symons’ financial dependency on Mr Symons, and the terms of Mr Symons’ Will dated 16 September 2008. The decision was made to pay the benefit to Mr Symons’ three children as a lump sum, in three equal shares.

6. The Trustee advised Mrs Symons’ representatives of their decision in a letter dated 14 June 2010.

7. On 15 June her representatives requested a copy of the Fund rules from the Trustee together with an explanation of its decision.

8. The Trustee responded on 30 July 2010. It advised Mrs Symons’ representatives that under the rules of the Fund, the Trustee had an absolute discretion to determine to whom any lump sum benefits were payable on the death of a member. Following consideration of all the relevant information received, it had determined that the lump sum benefit should be paid to Mr Symons’ three children in equal shares.  The Trustee advised that at the time of his death, Mr Symons was a deferred pensioner, and under the rules no widow’s pension was automatically payable.  It had the discretion to use the member’s benefits to pay a pension, but had chosen not to exercise its discretion in that way. The Expression of Wish provided by Mr Symons was dated 8 June 2001. All deferred pensioners were regularly reminded of the need to keep their details updated. No Expression of Wish had been completed following his second marriage.

9. Mrs Symons instigated the internal dispute resolution procedure (IDRP) through her representatives on 5 October. She advised the Trustee that she had four children from her previous marriage who, at the date of Mr Symons’ death were aged 19, 17, 15 and 11 respectively. She also gave details of her income and assets immediately before, and after Mr Symons death:

Income (before Mr Symons’ death)

a) Payments from Mr Symons


          £5,772.00 p.m.

b) Maintenance from ex-husband

          £1,400.00 p.m.

c) Child benefit



          £  185.60 p.m.

Total





         £7,537.60 p.m.

Income (following Mr Symons’ death)

a) Widow’s pension



         £   430.72 p.m.

b) NPI widow’s pension


         £     33.70 p.m.

c) Income from Residuary Estate

         £   150.00 p.m.

d) Maintenance from ex-husband

         £   750.00 p.m.

e) Child Benefit


     
         £   134.80 p.m.

Total




          
         £1,499.22 p.m.
Assets (before Mr Symons’ death)

a) 80% of her home (20% with ex-husband)

£800,000.00

b) Cash at bank





    nil

Total






£800,000.00
Assets (following Mr Symons’ death)

a) Share of home (as above)



£800,000.00

b) Cash at bank





    nil

c) Death in service benefit



£522,432.00

d) Bonus





£  71,834.00

e) Aegon Scottish Equitable pension death benefit
£  49,450.00

f) NPI pension death benefit (inc. interest)

£  46,308.22

Total





        £1,489,804.90

10. Mrs Symons pointed out that the Trustee had relied on an Expression of Wish  dated 8 June 2001. This letter expressly mentioned that Mr Symons had altered his Will at the same time to align its provisions with the Expression of Wish.

11. Following his marriage, Mr Symons had amended his Will (16 September 2008) to reflect his new circumstances, but in Mrs Symons’ opinion he had not got around to completing a fresh Expression of Wish form in relation to the  AstraZeneca Pension Fund. She says that they had created mirror wills whereby the residue of their Estate would be held under discretionary trust for their seven children, split 80:20 in favour of her 4 children. She felt that this indicated Mr Symons’  intentions.

12. In terms of her own dependency on Mr Symons, Mrs Symons said that his income of £130,000 p.a. supported a comfortable lifestyle and enabled the continuation of her children’s education. In the current investment climate, the income produced by the capital arising from the various death benefit payments could not match the lost salary. From her perspective, a pension income would be more useful than capital.

13. As far as Mr Symons’ children from his first marriage were concerned, no maintenance was being paid at the point that he died. He had not been in direct contact with his children for the last 8 years of his life, despite the fact that he had successfully fought for access to them. Mrs Symons said that she was surprised that he Trustees were not aware of the addresses of the children or their mother.

14. Mrs Symons felt that it was not appropriate for the Trustees to rely on the 2001 Expression of Wishes since this was signed before he established a firm relationship with her, and had been overtaken by their subsequent marriage and his acceptance of full responsibility for maintaining her and her four children.

15. Mrs Symons believed that the division of Mr Symons’ residual estate 80:20 in favour of her children was the best indication of what he would have had in mind had he completed a new Expression of Wish shortly before he died. 

16. She asked that the Trustee reconsider its decision and award her a widow’s pension and provide for the remaining benefits to be paid to the children in the ratio 80:20 laid down in Mr Symons’ Will.

17. The contents of the letter dated 5 October were reviewed by the Committee at its meeting on 23 November 2010. It noted that Mr Symons’ Will was extremely detailed and that this led to the conclusion that he had carefully considered what he wanted, and that Mrs Symons was provided for. Her letter had highlighted the fact that Mr Symons had fought a hard and expensive battle for access to his children following his divorce. However, despite her letter, the Committee felt that the original decision remained valid and confirmed its decision to pay the benefit to Mr Symons’ children equally. 

18. This decision was communicated to Mrs Symons representatives on 14 December 2010.

19. Mrs Symons instigated IDRP stage 2 through her representatives on 18 January 2011 but without providing any additional supporting evidence or information for consideration.

20. The Committee reviewed its decision at a meeting on 14 February 2011, but decided that having considered all of the documents provided, there was nothing that would alter their decision.

21. Mrs Symons was advised of their decision by letter dated 18 February 2011.

Summary of the Trustee’s position  
· The Committee had carefully considered all of the evidence provided.

· Mrs Symons was given ample opportunity to provide information that she considered relevant for the Committee’s decision.

· Mrs Symons and her children were valid potential beneficiaries under the rules

· The decision to pay Mr Symons’ biological children was consistent with the wishes expressed on his most recent Nomination Form dated 8 June 2001, and the provisions of his Will.

· The Committee had properly exercised its discretion with regard to the distribution of the death benefit under the Fund and had not disregarded factors such as Mrs Symons’ financial dependency on Mr Symons.
Summary of Mrs Symons’ position

· Mr Symons’ Will dated 16 September 2008 provided primarily for her, and the children of both spouses would only benefit from the remainder of the Estate;
· The Expression of Wishes accompanying to the Will was only relevant after her needs had been met;
· Although Mr Symons conducted a hard and expensive battle for access to his children after his divorce, it remains that he had very little contact with them thereafter;
· Mr Symons’ attempts to recommence maintenance payments once he had regained employment should be viewed as an effort to ascertain whether his first wife had remarried rather than a desire to provide for his biological children.
Conclusions

22. Under the rules, the Trustee has discretion over the payment of the lump sum death benefit.

23. In exercising a discretionary power, a decision maker must ask itself the correct questions, direct itself correctly in law, take into account all relevant but no irrelevant factors, and reach a decision which is not perverse (in other words, a decision which no other decision maker, faced with the same circumstances, could reasonably come to).  

24. How much weight to give to particular factors is a matter for the Trustee and I can only interfere with a decision if I consider it to be perverse.  Where I conclude that a decision making process was flawed, I would not normally substitute my own decision but instead direct that the decision is taken again. 

25. The dispute relates to the Trustee’s decision to make payment to Mr Symons' children rather than make at least some provision for Mrs Symons and her children, all of whom were in the range of potential recipients under the rules. Mrs Symons argues that the Trustee has ignored her dependency and that of her children on Mr Symons when making payment.
26. Thorough enquiries were made regarding Mrs Symons’ financial position and financial dependency on Mr Symons. Against this, the Trustee balanced the facts that Mr Symons had not changed his Expression of Wish under the Fund following his remarriage, his desire to obtain legal access to his children, and his attempt to recommence maintenance payments once he had regained employment; all of which pointing to a desire to provide for his biological children. 
27. For these reasons I consider the decision making process to have been properly conducted and that the Trustee has demonstrated that it had sufficient information to make an informed decision, and that that decision cannot be said to be perverse.   
JANE IRVINE
Deputy Pensions Ombudsman 

15 July 2011 
APPENDIX

28. Relevant rules of the AstraZeneca Pension

6
Death Benefits

6.1
Using the Member’s Accounts on death before pension starts

If a Member dies before his pension starts, the Trustee shall use the total amount in his Accounts …to provide benefits in one or both of the following forms:

6.1.1. a lump sum payable as described in Rule 6.2 (Discretionary Trusts); and/or

6.1.2 a pension or pensions payable to one or more of the Member’s spouse, civil partner, children or Dependants…

When providing benefits, the Trustee shall take into account any wishes made known by the Member in writing to the Trustee but shall not be bound by these…

6.2 Discretionary Trusts

The Trustee will pay any lump sum death benefit to one or more of the Beneficiaries…If the Trustee decides to pay the benefit to more than one of the Beneficiaries, it will pay it in such shares as it decides.

The Beneficiaries are the Member’s spouse or civil partner, the Member’s grandparents and their descendants and the spouses and civil partners of those descendants, the Member’s Dependants, any person with an interest in the Member’s estate and any person nominated by the Member in writing to the Trustee…
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