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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSION OMBUDSMAN
	Applicant
	Ms Heather Beale

	Scheme
	Police Injury Benefit Scheme (the Scheme)

	Respondent(s) 
	Metropolitan Police Authority (MPA)


Subject

Ms Beale complains that the MPA, her previous employer, unfairly reduced her injury benefit in December 2007.

The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be upheld against MPA because both it and the PMAB misunderstood the scope of the review of Ms Beale’s injury benefit and, as a result, MPA failed to ensure that the review was undertaken correctly.
DETAILED DETERMINATION

SCHEME REGULATIONS

1. The Scheme is governed by the Police (Injury Benefit) Regulations 2006 (the Regulations).  Regulation 7(5) says:

“where it is necessary to determine the degree of a person's disablement it shall be determined by reference to the degree to which his earning capacity has been affected as a result of an injury received without his own default in the execution of his duty as a member of a police force”.

2. Regulation 31(3) says: 

“the decision of the board of medical referees shall, if it disagrees with any part of the report of the selected medical practitioner, be expressed in the form of a report of its decision on any of the questions referred to the selected medical practitioner on which it disagrees with the latter’s decision, and the decision of the board of medical referees shall, subject to the provisions of regulation 32, be final.”

3. Regulation 32(2) says

“the police authority and the claimant may, by agreement, refer any final decision of a medical authority who has given such a decision to him, or as the case may be it, for reconsideration, and he, or as the case may be it, shall accordingly reconsider his, or as the case may be its, decision and, if necessary, issue a fresh report, which, subject to any further reconsideration under this paragraph or paragraph (1) or an appeal, where the claimant requests that an appeal of which he has given notice (before referral of the decision under this paragraph) be notified to the Secretary of State, under regulation 31, shall be final.”

4. Regulation 37(1) says: 

“the police authority shall, at such intervals as may be suitable, consider whether the degree of the pensioner’s disablement has altered, and if after such consideration the police authority find that the degree of the pensioner’s disablement has substantially altered, the pension shall be revised accordingly.”

Material Facts

5. The Scheme provides for payment at different levels (or "Bands") dependent on the degree of loss of earnings capacity. The benefit payable may be adjusted to take account of the extent to which the incapacity is attributable to an injury received in the execution of duty (known as "apportionment"). 
6. Ms Beale joined MPA on 3 August 1981 and became a member of the Scheme.
7. On 2 July 1986, Ms Beale was involved in a road traffic accident while on duty. On the same day she attended hospital suffering from back pain. She was absent from work for nine months and then returned to work on restricted duties.   
8. On 15 September 1987, Ms Beale was involved in another road traffic accident when she was knocked from her pedal cycle by a vehicle whilst travelling to work. Ms Beale was taken to hospital where strapping was applied to her ankle following which she was discharged.
9. Ms Beale was medically retired from MPA in May 1992 and was granted an injury benefit under the Scheme due to the injuries she sustained while on duty in 1986 and 1987. She was originally assessed as having a 30% disablement, which placed her in Band 2. 

10. MPA reviewed Ms Beale’s injury benefit award in 1997 and her degree of disablement was increased to 50%.  
11. MPA reviewed Ms Beale’s injury benefit award again in 2001 and decided that her degree of disablement remained unchanged at 50% although an MRI scan was ordered at the request of the reviewing doctor which resulted in Ms Beale’s degree of disablement being increased to 55%, which placed her in Band 3.
12. MPA next reviewed Ms Beale’s injury benefit in 2007 and decided that her degree of disablement should be reduced to Band 1 as she was assessed as having 22% disablement. 

13. Ms Beale appealed against MPA’s decision and the appeal was referred to the Police Medical Appeal Board (PMAB). The appeal hearing took place on 27 January 2009. At the appeal hearing MPA were represented by the Selected Medical Practitioner (SMP) and a non-medical representative. Ms Beale was present at the appeal. 

14. The PMAB report sets out the “Background to the case and Occupational History” and lists the various jobs Ms Beale undertook from 1992 to November 2006. This included some charity work, some part-time employment and, between June 1998 and October 2004, full-time employment.   
15. In her submission to the PMAB, Ms Beale said:
· There is no evidence to show how the qualifying injury has changed from 55% to 22%.

· The SMP has taken into account other conditions which should not be considered. 

· No assessment was undertaken at the review.

· Apportionment was not in the gift of the SMP to consider at the time of the review.

· The SMP’s report provided no medical evidence concerning the qualifying injury at the time of the review. Her report was based on old reports.

· The Regulations state that if a pensioner would have reached 25 years reckonable service by normal retirement date then no review should take place. 
· The delay between the review date of 12 December 2007 and the issue of the certificate on 21 May 2008 was unacceptable.

16. In her submission to the PMAB, the SMP, said:

· She had based her submissions on the following orthopaedic reports:
· A report dated 8 March 1988, commissioned by Ms Beale’s legal advisers, from a Consultant Orthopaedic Surgeon who had examined Ms Beale on 3 December 1987 and concluded that Ms Beale’s presentation was an acceleration of a pre-existing symptomatology that predated the index incident of July 1986.
· A report dated 23 October 1997, commissioned by the Police Policy Directorate, from a Consultant Orthopaedic Surgeon who noted that there had been back pain prior to the accident on July 1986.
· A report prepared in July 2000 by Ms Beale’s treating orthopaedic surgeon who had examined Ms Beale on 25 July 2000 and noted that the MRI scan had shown degeneration at all levels; a small prolapsed intervertebral disc at L4/5 and spondylosis of L5.

· At the time of the most recent review other conditions affected Ms Beale’s current functional capacity and therefore her earnings capacity. These conditions included cerebrovascular accident (stroke), possible dementia and also arteriopathy.
· She had been hampered in her attempts to determine the cause of the deterioration since 2004 as the release of Ms Beale’s medical records has been declined and communication with Ms Beale’s GP has not proved to be fruitful. She concluded that there is no evidence of causal connection between the reduction in mobility, increase in incontinence and the road traffic accident of July 1986, which in any case did not relate in any specific injury diagnosis.
· Ms Beale’s earning capacity had been reduced by 64%. A number of conditions contributed to this reduction, namely pre-existing back pain, pre-existing spondylosis, stroke, dementia, reduction of mobility cause unknown and a history of increased incontinence cause unknown. She concluded that two thirds of the reduction is caused by these other conditions and one third caused by the index incident.

17. Ms Beale said in response to the SMP’s submission to the PMAB:

· The SMP’s major decision was based largely on one sentence in a report which is now 19 years old. No new evidence was submitted by MPA in support of their decision to reduce her injury benefit award. The occupational health file reveals that both the injuries cited on the Certificate of Permanent Disablement are documented as injuries on duty.  

· It was accepted at the time of her retirement that the index injuries had caused 100% of the disability at the time of the award of her pension. The decision at the time of her medical retirement was final and it was agreed at that time that there was no pre-existing condition. Subsequent reviews have all continued to confirm this and the degree of disablement had been increased. The SMP cannot go back on these decisions.  

· Her offer to be examined at the time of the review was declined whereas all previous reviews had involved an examination. No evidence has been put forward to explain how the apportionment had been undertaken and no explanation as to why there would be no further reviews. 

· The occupational health records kept by the MPA are inaccurate.

· Her GP’s letter of 24 January 2008 makes no mention of any back problems prior to the injury.

· There is no explanation of how the degree of disablement was arrived at. The SMP had a pre-determined opinion and had already decided that she was going to reduce the level of injury benefit. 

18. The PMAB questioned Ms Beale and established:
· There had been no access to her GP’s records because Ms Beale felt threatened by the assessment in December 2007 and had withdrawn her consent for the release of her GP records after the assessment. 

· Ms Beale told the PMAB that she had suffered a stroke in 2003 which had produced a left sided weakness, affected her distance perception, balance and memory. Ms Beale said the stroke was confirmed on a scan. The PMAB established that there was no corroborative evidence of this. 

· Ms Beale’s sickness absence during her employment following retirement from MPA had been poor because of her back and she had resigned from a number of posts because of the pain she suffers. 
· After leaving hospital in July 1986 she did not see a specialist but did see a physiotherapist.
· Ms Beale told the PMAB she has low back pain which is present all the time and that the symptoms had increased since the accident. She said that the pain is aggravated by sitting, twisting and bending and relieved by relaxing and stretching.

· The PMAB asked Ms Beale about entries in her occupational health records relating to back injuries sustained before the road traffic accident in 1986. 
19. In its submission to the PMAB, the MPA, said:

· Before 2004 Ms Beale appeared to have been a well qualified and capable retired police officer.

· At the review on 12 December 2007 Ms Beale was cognitively intact but complained of many symptoms that reduced her functional capacity. One of the problems was low back pain but there were many other problems. MPA considered that taking into account Ms Beale’s functional capacity at the time of the review, for her to work 50% of the time was reasonable. A job search based on 50% working revealed that Ms Beale’s current loss of earnings was equivalent to 64%.

· MPA were unable to ascertain the reason for the deterioration in Ms Beale’s functional capacity since 2004 and so revisited causation relating to her working capacity.
· Regulation K2 allows MPA to review the injury pension at any time they so wish.

· There is no review of officers in receipt of Band 1 injury benefit awards across the UK.  
20. Ms Beale said in response to MPA’s submission to the PMAB:
· She was not informed of the lack of review for Band 1 pensioners.

· She did not have a pre-existing injury.

· The Chief Medical Officer at the time of her retirement made no mention of any pre-existing injury.

· She was unsure where the reports of intermittent back pain pre-dating the injury had come from.

· There was no evidence available at the most recent review that had not already been considered at previous reviews and therefore the same decision, that the degree of disablement should not be reduced, should have been arrived at.

21. The PMAB questioned MPA and established:
· Calculations supporting degree of disablement decisions were not performed before 2004/2005. 
· Apportionment in this case had been difficult to establish but Ms Beale had been working in 2004 and by 2007 she was not working and was in a wheelchair. There was mention of stroke and dementia but there were no previous medical reports. MPA could not understand the dramatic deterioration. The SMP could not access the medical records and they therefore came to the conclusion that the majority of the disablement was due to non-injury factors.
· The delay in providing the certificate had been partly due to attempting to get consent [although consent was denied on 16 December after the review on 12 December]. MPA offered no other reasons for the delay.

22. The PMAB were presented with the results of a clinical assessment performed by a specialist who concluded that Ms Beale suffers from two medical conditions. The first being spondylosis, which he said predates the index injury, and widespread degenerative changes in the lumbar spine. The specialist said these conditions account for the low back pain and that they were aggravated by the index incident and other injuries. He said the second condition concerned the mini-stroke and possible TIAs, which were slightly conflicting, but from the history and examination he concluded that Ms Beale’s back conditions were responsible for 50% of her condition and 50% was attributable to her mini-stroke. 
23. The PMAB identified that the key issues for it to consider were:

· The nature and strength of evidence presented to support the current state of injury.
· The evidence as to whether the medical condition pre-dated the occurrence of the injury.

· The current state of health and degree of disablement.

· The causes of the current state of health and whether the current reduction in an earnings capacity is wholly related to the injury or whether other factors which are not related to the injury contribute.

24. The PMAB’s detailed case discussion is summarised as follows:

· A two stage approach is required in determining the degree of disablement in accordance with the Home Office guidance on the subject. The loss of any capacity has to be assessed and then the SMP needs to determine the degree to which that loss is the result of a qualifying injury and any other cause whether classified as an injury or not, should be discounted. It is explicit in the Home Office guidance on this point (apportionment) that the SMP will need to consider the issue of causation.

· The functional capacity and therefore earnings capacity of Ms Beale since the last review in 2001 has changed considerably. The SMP considered that the difference in the functional capacity could not have been solely due to the injury related to the road traffic accident in 1986. The SMP had no medical evidence that this was the case or not but had some indication that other medical factors could possibly have influenced Ms Beale’s current working capacity. The issue for the Board is to determine a degree of disablement and to decide whether the index injury contributes wholly or partially to the current degree of disablement.
· The road traffic accidents on their own could not explain all the current back symptoms Ms Beale suffers. The injuries could explain a proportion of the back symptoms but there are other causes, in particular the multi-level lumbar degeneration. The spondylosis is most likely to have existed before index incident and would have contributed to persistent back pain. Ms Beale’s highly successful sporting career as a young lady is likely to have contributed to the lumbar degeneration in particular her high level hockey playing.
· The injury award calculations undertaken in April 2008 are appropriate and the Board agrees that Ms Beale could work 50% of the time (less than 20 hours per week) in an appropriate environment with necessary adaptations for wheelchair access. The Board agrees with the SMP that the total degree of disablement now is 64%. On most days 60% of Ms Beale’s degree of disablement is due to her back symptoms. This is equivalent to a 38.4% degree of disablement due to back symptoms.
· It is likely that most of the back symptoms are related to degenerative lumbar spine disease, which is highly likely to have pre-dated the injury in 1986. The spondylosis is likely to contribute more than the lumbar degeneration to Ms Beale’s back problem. The Board accept that 50%of the back symptoms are related to the injury in question. This is equivalent to a 19.2% degree of disablement.

25. Ms Beale first raised her complaint to this office in March 2011. However, at that time MPA were arguing, in connection with other cases similar to Ms Beale’s, that I should not consider referring such back to the PMAB for review because by doing so I would be seeking to exercise jurisdiction to determine complaints against the PMAB, which would be outside my remit. 

26. Following prolonged correspondence this office wrote to MPA, on 11 August 2011, explaining why I could consider cases such as Ms Beale’s complaint, with reference to the determination of Mr McKendrick's complaint in June 2010. On 8 November 2011, MPA issued an application in the High Court for a judicial review of the decision contained in the letter dated 11 August 2011. The grounds of the judicial review application were that: the PMAB was not a body over which I had jurisdiction; the decision of the PMAB was final and by requiring its determination to be reconsidered and for the MPA to refer a matter back to it for reconsideration I would effectively be exercising jurisdiction over the PMAB and; the PMAB's decision could only be challenged by judicial review proceedings which needed to be brought within three months. The Regulations could not have envisaged that the PMAB's decisions could be challenged so long after the event.
27. The investigation into Ms Beale’s complaint was therefore suspended. However, on 4 September 2012, at the point when the trial date was due to be fixed, MPA discontinued the action. 
28. On 15 October 2012, MPA wrote to this office and said that the review of Ms Beale’s injury award in 2007 had been conducted in accordance with Home Office Guidance in place at that time. However, as a result of subsequent case law the approach advocated by the Home Office had been called into question and therefore the MPA would review the SMP’s 2007 decision under Regulation 32(2). 

29. In response to MPA’s letter of 15 October 2012 Ms Beale said that, despite MPA’s assurances, she did not believe MPA would consider matters properly and would like the investigation into her complaint to continue.

30. I am therefore now able to proceed with my consideration of Ms Beale’s complaint.
 Summary of Ms Beale’s position  
31. The SMP, MPA and the PMAB have illegally contravened the Regulations, as confirmed by recent case law, by re-determining the cause of her injury. 

32. The original decision on 4 February 1992 was not contested by either party so is binding.

33. There is no new medical evidence to show that the qualifying injury had improved from 55% to 20%. 

34. The disclosure of her medical file put her at a disadvantage as it was not disclosed until 11 July 2008 and the closure date for submissions in respect of her appeal was 22 July 2008. 

35. There were no contemporaneous notes taken during the appeal hearing and therefore the PMAB report consists only of notes made by the Board members and their interpretation of what is relevant and not the whole evidence and arguments given.  
36. She has been treated differently to other retired police officers who have had their cases reviewed and have also received back pay.     
Summary of MPA’s position  
37. The review of Ms Beale’s injury award in 2007 was undertaken in good faith by the SMP who relied on Home Office Guidance in place at that time to assist with the interpretation of the 2006 Regulations. The Guidance is not legally binding, but as SMP’s are doctors, and not legally qualified, and to ensure uniformity across all forces they are required to adhere to it. As a result of subsequent case law the approach advocated by the Home Office has been discredited.
38. The case law in relation to the time limit for reconsiderations under Regulation 32(2) of the Regulations was only settled in 2012. Once this was decided in the case of The Queen (on the application of Susan Haworth) v Northumbria Police Authority MPA agreed to reconsider Ms Beale’s case.

39. The primary question is whether there has been a substantial alteration in the pensioner’s degree of disablement since the last review. 

40. The SMP found that since the review in 2001 that Ms Beale’s spondylosis had deteriorated, that she might have had a stroke and she might have developed dementia. She noted that there was a significant deterioration in Ms Beale’s condition since 2001when she had been able to work full time, but now she was unable to work at all and was in a wheelchair. 

41. The SMP then considered whether this deterioration related to the duty injury and attempted to ascertain the reason for Ms Beale’s deteriorating health. She was hampered in this task as Ms Beale would not agree to the release of their GP records.  

42. If Ms Beale was unable to work due to other conditions which were unrelated to the duty injury her injury award must be reduced. The level of injury award is based on a pensioner’s degree of disablement. This is calculated in accordance with Regulation 7(5) i.e. it is the degree to which the pensioner’s earning capacity has been affected as a result of the duty injury. All other conditions must be ignored.     

43. MPA does not agree that Ms Beale’s injury benefit should be restored to its previous rate until a final decision is reached. 

44. Unless Ms Beale grants access to her medical records, the cause of her deterioration is likely to remain unknown. Without evidence that there is a causal link between the duty injury and the deterioration in her health, there is a risk that Ms Beale’s injury award, following a review, will be reduced below the 2001 award.    

45. Although MPA’s interpretation was at odds with subsequent court decisions this does not amount to bias, neglect, inattention, incompetence, ineptitude, turpitude, perversity or arbitrariness in dealing with Ms Beale’s review. 
Conclusions

46. The review of injury benefits under Regulation 37 has been the subject of a number of Court cases and Ombudsman determinations over the past few years. There is now a considerable body of authority indicating how such a review should properly be conducted.

47. In R (on the application of Pollard) v The Police Medical Appeal Board and West Yorkshire Police Authority [2009] EWHC 403, Silber J found that Regulation 37 does not enable the police authority to reach a different conclusion on the issues specified in Regulation 30(2)(a), (b) or (c). That is, a review may not consider whether the person concerned is disabled, whether the disablement is likely to be permanent, or whether the disablement is the result of an injury received in the execution of duty. This approach was approved in both the Turner and subsequent Laws cases. The only question for MPA, the SMP and then the PMAB was whether the degree of Ms Beale’ disablement had substantially altered since the previous review.

48. In both the Turner and Laws cases, it was accepted that the degree of a pensioner’s disablement could alter by virtue of his earning capacity improving either by some improvement in his condition or because a job had become available which the pensioner would be able to undertake. 

49. The SMP and the PMAB were required to address the following questions:

· Had there been a substantial change in Ms Beale’s disabling condition since the last review in 2001?

And

· Were there now jobs available to Ms Beale which she could undertake, but which had not previously been available?

50. It is clear from the record of the PMAB’s proceedings that this is not the issue either the SMP or the PMAB addressed. Although MPA say that the SMP noted that there was a significant deterioration in Ms Beale’s condition since 2001 I do not see how that can be. The SMP in her report to the PMAB said she had based her submission on three orthopaedic reports which all pre-dated the review undertaken in 2001. In addition she questioned the validity of the original decision taken by MPA to award Ms Beale an injury benefit and also said that apportionment should be considered in view of the existence of pre-existing back pain and pre-existing spondylosis. 
51. In its submission to the PMAB, MPA argued that because they were unable to ascertain the reason for the deterioration in Ms Beale’s functional capacity since 2004 they had revisited causation relating to Ms Beale’s.

52. The PMAB suggested that the issue to be considered was to determine a degree of disablement and to decide whether the index injury contributes wholly or partially to the current degree of disablement. They said “the road traffic accidents on their own could not explain all the current back symptoms Ms Beale suffers” and opined that  that the medical evidence supported the fact that Ms Beale had degenerative changes in her back and spondylosis which most likely existed before the index incident and would have contributed to persistent back pain. They also considered the effect Ms Beale’s earlier sporting career was likely to have had on the degenerative changes. 
53. The PMAB concluded that apportionment was entirely appropriate because in its view the constitutional elements of Ms Beale’s back injury were responsible for 50% of her back symptoms.

54. It is clear that the SMP based her report on medical evidence which predated the date of the last review, that both the SMP and the PMAB were questioning the validity of the original decision taken by MPA to award Ms Beale an injury benefit. In addition, although the PMAB noted “Ms Beale could work 50% of the time (less than 20 hours per week) in an appropriate environment with necessary adaptations for wheelchair access”, it then failed to ask the question it was required to; namely, whether and what type of roles Ms Beale might be able to undertake and whether those roles had become accessible to Ms Beale since the 2001 review, either by changes in her medical condition or changes in the roles themselves.
55. I find, therefore, that the PMAB’s consideration of Ms Beale’ case was flawed and that this should have been apparent to MPA. I find that it was maladministration for the MPA to reduce Ms Beale’s benefit on the basis of a flawed review.

56. MPA seem to continue to be confused about the application of both the Regulations and recent case law as evidenced by their submissions which are illogical and in parts inconsistent. On the one hand MPA correctly identify that the level of injury award is calculated in accordance with Regulation 7(5) and is the degree to which the pensioner’s earning capacity has been affected as a result of the duty injury. And, they correctly identify that all other conditions must be ignored. Conversely, they also submit that “If Ms Beale was unable to work due to other conditions which were unrelated to the duty injury her injury award must be reduced” and “Without evidence that there is a causal link between the duty injury and the deterioration in her health, there is a risk that Ms Beale’s injury award, following a review, will be reduced below the 2001 award”. 

57. These statements are incorrect. Taking such an approach amounts to revisiting the initial decision which is not permissible. I reiterate the point I have made above. The only questions that the SMP and the PMAB need to address are whether there has been a substantial change in Ms Beale’s disabling condition since the last review in 2001 and are there now jobs available to Ms Beale which she could undertake, but which had not previously been available? 

58. The case of Haworth may be thought of as having clarified the law in relation to the issue of time limits for the purpose of reconsideration referrals.  But that case was decided in May this year and it took nearly four months for MPA to take steps to discontinue its action. Further, while the time issue was one of the grounds of the judicial review application the more fundamental challenge concerned my jurisdiction.
59. I am, therefore, upholding Ms Beale’s complaint and remitting the matter back to MPA. In doing so, I acknowledge MPA’s observation that Ms Beale needs to grant access to her medical records to allow MPA to properly establish whether there been a substantial change in Ms Beale’s disabling condition since the last review in 2001. 

60. I find that, since Regulation 37 is silent on the matter, no revision to Ms Beale’s injury benefit should take effect until the appeal process has been properly undertaken and exhausted. I acknowledge that MPA disagree with this point however in the absence of an argument to support a different view my direction in this respect remains.  

61. I also find that the failure to ensure that Ms Beale’s injury benefit was reviewed in the proper manner will have caused her distress and inconvenience. In addition, Ms Beale would have suffered further distress and inconvenience resulting from the overall delays by MPA in dealing with her complaint following her application to this office in March 2011 and as a result of the wasted time during legal proceedings issued by MPA challenging my jurisdiction, but not proceeded with.
Directions   

62. I direct that:

· within 21 days of this determination that MPA should write to Ms Beale requesting access to her medical records and notifying her that she can submit any additional information and medical evidence for consideration as part of the review; 

· within 21 days of receipt of Ms Beale’s consent to access her medical records and submission of any additional information and medical evidence , MPA shall refer her case back to the PMAB for review and make it clear to the PMAB what it is to consider;

· within 21 days of this determination MPA shall restore Ms Beale’s injury benefit to its previous rate until a final decision is reached. Any arrears shall be paid to Ms Beale with simple interest at the rates for the time being quoted by the reference banks;

· within 21 days of the date of this determination MPA shall pay £500 to Ms Beale in recognition of the distress and inconvenience she has suffered as a result of its maladministration and its handling of her complaint to this office.
JANE IRVINE 

Deputy Pensions Ombudsman 

27 March 2013 
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