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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mrs L Bloomer

	Scheme
	Civil Service Injury Benefits Scheme (the Scheme)

	Respondents
	Scheme Management Executive (formerly Civil Service Pensions Division) (SME)
MyCSP (formerly People, Pay and Pensions Agency)  (CSP) 


Subject

Mrs Bloomer’s complaint is that CSP (who administer the Scheme for Mrs Bloomer’s former employer, Ministry of Defence) and SME (the Scheme managers) did not properly consider her claim for an injury benefit. In particular:

· she disagrees with the decision that her qualifying injury does not appreciably impair her earnings capacity, and 

· that CSP have misinterpreted the Scheme Rules in considering her case. 

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because the assessment of the impairment of Mrs Bloomer’s earnings capacity has been reached reasonably and consistently with the Scheme Rules. 

DETAILED DETERMINATION

Rules 

1. The relevant sections of rule 1.6 of the rules to the Scheme (the Rules), headed Eligibility for benefits, states:

“1.6 Subject to the provisions of this part, any person to whom this part of this scheme applies whose earning capacity is impaired because of injury and:

(i)         whose service ends before the pension age and who does not fall within paragraph (ii) below, may be paid an annual allowance …according to the Scheme Medical Advisor’s medical assessment of the impairment of his earning capacity, the length of his service, and his pensionable earnings when his service ends;

…

(iii) … who is receiving sick pay or sick pay at pension rate for his injury, or whose entitlement to paid sick leave has expired and for whom the total amount of sick pay or sick pay at pension rate, together with any occupational pension…payable from public funds…amount to less than the amount of guaranteed minimum income provided for in rule 1.7 for total incapacity, may be paid a temporary allowance under this section for an amount sufficient to bring the said total up to the guaranteed minimum income for total incapacity;
(iv) who has not retired but because of his injury is employed at a lower grade or in a different capacity with a loss of earnings may be paid an annual allowance in accordance with the Scheme Medical Adviser’s medical assessment of impairment of earning capacity…except that for the purposes of this rule the amount of the annual allowance payable under this rule shall be subject to abatement or suspension…”

2. The table under rule 1.7 of the Rules shows four categories of impairment of earnings capacity: slight impairment - more than 10%, but not more than 25%; impairment – more than 25%, but not more than 50%; material impairment – more than 50%, but not more than 75%; and total impairment – more than 75%.

3. Review of Awards, states:
“1.10
Subject to Rule 1.10a the annual allowance may be reviewed:
(i) If the beneficiary’s condition attributable to his injury deteriorates and he appeals for such a review, or…
(iii)
when re-employment ends, or…

4. Paragraphs 6.11 and 6.12 of the medical guidance notes state, under the heading Impairment of earnings capacity:

“6.11 A person is eligible for a permanent injury benefit when they suffer a qualifying injury and the conditions of impairment of earnings capacity are met. Impairment of earnings capacity is assessed when the person is leaving employment …Impairment of earnings capacity is a medical assessment of the extent to which the member’s earnings capacity for the remainder of their expected working life (i.e. to pension age) has been impaired by the qualifying injury, and must always be carried out by the medical adviser.
6.12 Impairment of earnings capacity is assessed in five bands:
Not appreciably affected      -    10% or less (no award is made)
Slight impairment              
  -
 11% - 25%
…”

 Material Facts

5. Mrs Bloomer (nee Reynolds) was employed by the Ministry of Defence (MoD) and was a member of the Scheme.  In May 2005, she went on sick leave suffering from stress and depression. 
6. On 3 October 2005, Mrs Bloomer applied for an injury benefit. CSP referred her case to Capita Health Services (CHS), the Scheme’s medical advisers, for advice on 12 December 2005. CHS requested a report from Mrs Bloomer’s GP and having reviewed the evidence concluded that, on the balance of probability, Mrs Bloomer had suffered a qualifying injury under the Scheme. 
7. Mrs Bloomer returned to work on 27 September 2006 until 7 August 2007 when she went on long term sick leave again suffering from stress and depression. She did not return to work. CSP referred Mrs Bloomer’s case to CHS for advice about her return to work. CHS said that Mrs Bloomer perceived that she would be unable to return to work at the MoD due to adverse experiences in the past. CHS concluded that they were not hopeful that Mrs Bloomer would provide regular and effective service in the future. 
8. On 22 November 2007, Mrs Bloomer applied for an injury benefit in respect of her sickness absence from 7 August 2007. On 18 December 2007, CSP wrote to Mrs Bloomer asking for her consent to allow them to obtain medical reports from her doctors. Mrs Bloomer replied on 20 December 2007 and said she was concerned that the referral to CHS would involve having a medical which she would find stressful.
9. On 29 January 2008, the MoD referred Mrs Bloomer’s case to CHS to consider her eligibility for medical retirement. 
10. CHS requested a report from Mrs Bloomer’s GP who responded on 15 February 2008 and said that Mrs Bloomer was suffering from work related stress. He concluded “Mrs Reynolds [Bloomer] should seek a new less demanding, less stressful vocation that would certainly lessen her anxiety/stress related problem.” 
11. CHS wrote to CSP on 26 February 2008 enclosing a medical statement of acceptance that Mrs Bloomer’s sickness absence from 7 August 2007 was due to a qualifying injury. 
12. In a separate letter CHS wrote to the MoD in connection with Mrs Bloomer’s eligibility for medical retirement and said that although Mrs Bloomer was taking medication there was a lot of scope to adjust this. In addition she had not received cognitive behavioural therapy nor was she under the care of a psychiatrist. CHS concluded that it was very likely that Mrs Bloomer’s stress and anxiety would resolve spontaneously before her normal retirement age and therefore she did not meet the criteria for medical retirement. 
13. On 27 March 2008, CSP advised Mrs Bloomer that she had been awarded a temporary injury allowance.
14. Mrs Bloomer was dismissed on medical efficiency grounds with effect from 30 August 2008 and, on 1 September 2008, CSP wrote to her to advise her that in the light of her dismissal her temporary injury allowance had been stopped. However, they said she could apply for a permanent injury benefit which, if she qualified, would be payable from her last day of service. 
15. Mrs Bloomer applied for a permanent injury benefit on 3 September 2008.
16. CSP referred Mrs Bloomer’s application to CHS who requested updated information about Mrs Bloomer’s condition from her GP. CSP received a report from Mrs Bloomer’s GP on 8 December 2008 which said:
“I gather that [the] hearing has been completed and in fact, she has been relieved from her duties and she feels quite happy and satisfied from this outcome. She had Fluoxetine for a few months and but she feels she does not need them any more.

She feels there is no necessity to see a mental health worker and to have CBT, as the main reason for her stress and anxiety was her hearing, which has been resolved   
17. Mrs Bloomer was examined by a CHS physician on 22 December 2008 who said in his report, dated 5 February 2009:
“She has not had counselling or any psychological interventions in connection with the above. I understand her GP suggested counselling at the outset but she would have needed to pay for the treatment…
It is my impression that there are other significant therapies that could yet be employed to help improve her mental state. This would include pharmacotherapy and psychological therapies…

My impression was that her impaired psychological health is mainly underpinned by issues stemming from work and is primarily based on her perceptions of work issues. It is unclear whether these were reasonable managerial or employment actions as I have no ways of validating her perceptions. I was also persuaded that her impairment could not in any way be considered permanent because several treatment strategies are available that could improve her current function. I did not consider today’s assessment accurately reflective of her potential earnings capacity and have refrained from making an estimate of her earnings in my notes.”    
18. On 9 February 2009 CHS issued an impairment of earnings capacity certificate which stated that Mrs Bloomer’s earnings capacity was impaired by 10% or less. Under the heading “Reasons that support the recommendation” the CHS physician said:
“Since the injury was sustained after 31/3/2003 I am also required to consider the issue of apportionment…

Having considered the information available, I would assess Miss Reynold’s injury as being 71- 90% attributable to duty.

The starting point for assessing earning capacity is how it has been affected. There is a need to assess the applicant’s capability not whether or not she is employable in the labour market. In order to assess the degrees of disablement the applicant’s background skills, qualifications and kind of employment that can be undertaken allowing for the effects of the qualifying injury are relevant. It is also relevant whether the person could manage that job full time or would have to work part time. …

The medical evidence is that Miss Reynolds is currently unfit for work and the impact on her current earning capacity is substantial. However, Miss Reynolds is over 17 years away from her normal date of retirement. Before concluding that Miss Reynold’s incapacity was permanent, I would expect there to be evidence that her medical condition had been fully investigated and treated without effect. There is no evidence that Miss Reynolds has had the opportunity of assessment by an appropriate specialist. I can identify a number of treatment modalities that are often of benefit for individuals with Miss Reynold’s condition…While I accept that Miss Reynolds is currently incapacitated there appear to be reasonable prospects that with further treatment she would make a good recovery and return to similar work to that which she was previously doing, albeit with a different employer.”    

19. Mrs Bloomer was advised in a letter dated 16 February 2009 that her earnings impairment was assessed at less than 10% and therefore she did not qualify for a permanent injury allowance. 
20. Mrs Bloomer consulted the Pensions Advisory Service (TPAS) and, on 9 January 2010, appealed against the decision not to award her a permanent injury allowance. With her letter Mrs Bloomer submitted an open letter, dated 18 December 2008, from her GP which said:
“She decided to start her own business but unfortunately, due to pressure of demands and to deal with angry customers, it became too much for her, hence, she became stressed and depressed again, requiring her to go back on her Fluoexetine.
This time she requested to see the practice counsellor and I gather has had a few sessions with her, which have been helpful. 

She is waiting to have CBT sessions, in the near future. If that does not help her she may well need to be seen by a psychiatrist, at a later date…”
21. On 5 February 2010, CSP wrote to Mrs Bloomer’s TPAS adviser acknowledging receipt of Mrs Bloomer’s appeal letter. CSP said that Mrs Bloomer had recently advised them that she was about to undergo an independent medical assessment via her union and they would therefore wait until they had received all the medical evidence before considering her appeal. 

22. On 28 March 2010, Mrs Bloomer’s TPAS adviser wrote to CSP asking if a decision had been made on Mrs Bloomer’s appeal.  
23. CSP responded on 7 April 2010 and said they were still waiting to receive the independent medical report from Mrs Bloomer. 
24. On 20 April 2010, Mrs Bloomer’s union representative (PCS) wrote to CSP asking for Mrs Bloomer’s case to be considered under the Internal Dispute Resolution Procedures (IDRP). In their letter, PCS said that they could find no reference in the Rules for a qualifying injury to be permanent.
25. CSP responded to PCS on 27 April 2010 and said that Mrs Bloomer was unable to raise her complaint through IDRP until she had exhausted the formal appeals procedure which was incomplete as Mrs Blooomer had not yet submitted the independent medical assessment as she had indicated.     
26. On 21 May 2010, Mrs Bloomer’s union representative wrote again to CSP and said:

“…Miss Reynolds [Bloomer] would be put to the additional expense of providing further medical evidence. It is our position that such evidence would not overcome the previous objections of the Scheme medical adviser to sanctioning the payment of CSIBS benefits to Miss Reynolds [Bloomer] and, therefore, would not progress the matter and would be a needless expense.

Rather, we wish to challenge the apparent introduction into your process and decision making of a new condition to be met, which is not contained within the rules of the scheme. As such, this falls to be considered as a mal-administration complaint.

I am aware of no rule under the legislation that requires a scheme member to exhaust an appeal route which has nothing whatsoever to do with resolving maladministration complaints before they are permitted to commence their scheme’s IDR procedure.”  
27. On 4 June 2010, CSP wrote to Mrs Bloomer’s TPAS adviser and said that as they had not received any further information Mrs Bloomer’s case had been referred to CHS. 

28. On 18 June 2010 CHS issued an impairment of earnings capacity certificate which stated that Mrs Bloomer’s earnings capacity was impaired by 10% or less. Under the heading “Reasons that support the recommendation” the CHS physician said:
“There is evidence in the new medical evidence provided that this lady is awaiting further treatment so very limited treatment options thus far have been explored. In the circumstances there appear to be reasonable prospects that with further treatment she would be able to make a good recovery and return to similar work to that which she was previously doing…”
29. Mrs Bloomer was advised in a letter dated 16 August 2010 that her earnings impairment was assessed at less than 10% and therefore she did not qualify for a permanent injury allowance. 
30. In response to PCS’ letter of 21 May 2010 CSP provided a Stage 1 IDRP decision on 10 August 2010. They said that although the Scheme Rules did not specify that an injury must be permanent, the guidance available for scheme administrators indicated that this condition had to be satisfied before a permanent injury benefit could be awarded.    
31. Mrs Bloomer appealed, through PCS, the Stage 1 decision on 15 November 2010 on the grounds that guidance is irrelevant to the correct interpretation of the Scheme Rules. 
32. On 7 March 2011 SME upheld the Stage 1 IDRP decision on the basis that CSP had correctly applied Rule 1.6(i). They said: 
“Rule 1.6(i) does not prescribe the factors that CHS must take into account when making their medical assessment. As such there is no maladministration in CHS taking reasonable factors into account, the permanency of earnings impairment being one of them. In the context of a scheme that provides a permanent injury allowance, SME believes it is reasonable that CHS consider permanency when they medically assess impairment of earnings capacity.” 
Summary of Mrs Bloomer’s position  
33. She received a temporary injury allowance for the time she was off sick from work that related to the same qualifying injury.  
34. Her earning capacity at the time was in the region of £23,000. She has since bought a business that she can manage from home but she has not recovered to the point of being able to replicate the earning potential from her previous employment. This year she has not made a profit and has handed the business over to her niece to run as coping with problems relating to customers proved too much. 

35. Her condition has been looked upon as a short term problem. Capita believe there is no permanency. 

36. She had previously chosen not to request copies of medical reports and had not seen the report dated 5 February 2009. Having now seen the report she realises much of the content is inaccurate. In particular, she did not initially undertake the further treatment offered as she would have been required to pay for it instead she went on a waiting list to see a counsellor at her GP’s surgery. The report refers to other therapies. She has tried tablets and CBT has been used. There are no recommendations for any other treatments or how the problems can be resolved. All claims could be rejected on the basis that treatment could be changed or subject to future medical improvements. In the report the medical adviser has contradicted his own findings on permanency and future treatment by saying that he could not make any estimate of earnings capacity.   
37. The Disability and Equality Act 2010 states that to determine whether a person is covered under the act the impairment must have a detrimental effect on a person’s daily activities. The Scheme has already accepted this by paying a temporary injury allowance. The Act also states that permanency is determined by whether a person suffers from a condition for over a year which has also been agreed by the Scheme.
Summary of CSP’s and SME’s position  
38. The question of permanency can be a difficult one, especially when it involves mental health. At the time of her appeal Mrs Bloomer had 17 years before pension age meaning CHS were looking for medical evidence that her earnings impairment would prevail for that length of time.

39. They did not have such evidence either when they considered Mrs Bloomer’s earnings impairment in February 2009 or nearly a year later when they considered her appeal in January 2010. 
Conclusions

40. There are two decisions required to be taken in considering Mrs Bloomer’s entitlement to a permanent injury benefit: did she suffer a qualifying injury and, if so, to what extent was her earning capacity impaired?
41. I begin with the question of whether the issue of permanency is a relevant factor for the decision makers in considering the level of impairment, as submitted by the respondents, or should be disregarded because the Rules do not specify that an injury must be permanent, as argued by Mrs Bloomer. Permanence in this context relates to the individual’s earning capacity rather than the permanence of the condition itself.
42. Whilst Rule 1.6(i) does not specifically refer to the impairment of earnings capacity needing to be permanent before an injury benefit is payable I note that the benefit available under rule 1.6 (iii) is a temporary allowance, (payable whilst the member is receiving sick pay at a lower rate than their full pay) and the benefit under rule 1.6 (iv) is subject to suspension or abatement. The benefit under rule 1.6 (i) is linked to when a person has a qualifying injury and has left service otherwise than at their own request. The benefit is designed to compensate that person for the effect of that qualifying injury upon their capacity to earn. Rule 1.10 provides for a review if that condition deteriorates such that its effect upon an individual’s earning capacity becomes greater, but there is no power for an annual allowance to be ceased or reduced, once granted under rule 1.6(i), on the basis that that individual's condition has improved. I conclude, therefore, that permanence is, by implication, an element of rule 1.6 that requires to be considered.
43. There is no dispute that Mrs Bloomer has suffered a qualifying injury, the dispute arises over the level of impairment she has suffered. Mrs Bloomer maintains she has suffered total impairment, in other words that she is suffering from impairment of earnings in excess of 75%, whilst CSP say she has suffered a slight impairment of earnings, in other words less than 10%.
44. Mrs Bloomer is aggrieved at the content of CHS’s medical report dated 5 February 2009. Amongst other things, she says that there are no recommendations for any other treatments or how the problems can be resolved. Although the medical adviser who wrote the report of 5 February 2009 refers to there being “several treatment strategies” he also states that these would include “pharmacotherapy and psychological therapies”. In addition he had before him the report, dated 8 December 2008, from Mrs Bloomer’s GP which clearly stated that CBT had not yet been undertaken.  
45. Mrs Bloomer contends that the author of the report dated 5 February 2009 medical adviser has contradicted his own findings on permanency and future treatment by saying that he could not make any estimate of earnings capacity. As possible future treatments had been identified CSP needed to consider what their likely effect would be on Mrs Bloomer’s earnings capacity. If it was likely (that is, on the balance of probabilities) that her earnings capacity would improve if those treatments were undertaken CSP could then conclude that it was probably not permanently impaired at the time of the application. Whilst, as Mrs Bloomer states, there is no evidence of such consideration in the report dated 5 February 2009, I am satisfied that proper consideration was given to Mrs Bloomer’s earnings capacity in the report issued with the impairment of earnings capacity certificate on 9 February 2009.   
46. CSP’s medical advisers have assessed Mrs Bloomer’s impairment of earnings on the basis that she was capable to work, outside the MoD, if she undertook further treatment in the form of CBT and had the opportunity of assessment by an appropriate specialist. That view is supported by the occupational health physician who examined Mrs Bloomer in December 2008 and who said in his report, dated 22 December 2008, "My impression was that her impaired psychological health is mainly underpinned by issues stemming from work and is primarily based on her perceptions of work issues. It is unclear whether these were reasonable managerial or employment actions as I have no ways of validating her perceptions. I was also persuaded that her impairment could not in any way be considered permanent because several treatment strategies are available that could improve her current function". I see nothing untoward in CSP’s approach in reaching their assessment.
47. On the question of the Disability and Equality Act 2010, Mrs Bloomer says that the Act states that permanency is determined by whether a person suffers from a condition for over a year. There will, of course, be cases where a member meets the requirements of both the Scheme Rules and the Disability and Equality Act. However, it does not follow that a member who is disabled within the meaning of the Disability and Equality Act 2010 necessarily meets the requirements of the Scheme Rules, because the qualifying criteria for each is different. Mrs Bloomer still needs to meet the qualifying criteria under the Scheme Rules in order to be eligible to entitlement to a permanent injury benefit from the Scheme.  

48. For the reasons given above I do not uphold Mrs Bloomer’s complaint. 
JANE IRVINE 

Deputy Pensions Ombudsman 

4 July 2012 
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