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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mrs W McKinney

	Scheme
	Howden Group Pension Plan (the Plan)

	Respondents
	Trustees of the Howden Group Pension Plan


Subject

Mrs McKinney complains that she has been inadequately compensated for her widow’s pension being underpaid from 1991, when she started to receive it, until she was told of the underpayment in 2008.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustees of the Howden Group Pension Plan (the Trustees) because, although they have admitted the error in calculation of Mrs McKinney’s pension, the redress they offered was inadequate in the circumstances.  The Trustees should pay £1,500 in compensation.
DETAILED DETERMINATION

Material Facts

1. Mrs McKinney’s husband, who was a pensioner of the Plan, died in 1991.  Mrs McKinney (then aged 55) was entitled to widow’s benefits, and she was paid a pension of £8,216 pa, which had risen through indexation to £17,619 pa by 2008.
2. On 16 April 2008 Mercer, the Plan administrators, told her that her pension should in fact be £21,773 pa, that it had been underpaid continuously since 1991, and that arrears of £47,794 were due.  They provided their calculations, but she requested more details on 21 April.  She raised questions about loss of interest and extra tax liability, and a comment that she had had to move house and had not enjoyed the lifestyle she might otherwise have had, if a pension of the proper amount had been paid.
3. Mercer explained on 25 April 2008 that her pension had been based on her husband’s initial pension on retirement, without allowance for increases up to his death, and that in fact those increases should have been taken into account.  Regarding the tax implications of the arrears being paid in one lump, on 8 May 2008 Mercer provided a schedule of underpayments by tax year, for submission to HMRC.
4. On 2 October 2008 the Trustees considered Mrs McKinney’s request for  compensation for having to sell her house and move into a smaller property, but declined to pay this, on the grounds that the underpayments were not large enough to affect that decision.
5. On 25 March 2009 she claimed redress for having to sell her Spanish apartment, to restrict herself to the lowest scale of medical insurance cover, to give up tennis club membership, and to move house in 2002.  The Trustees did not uphold this claim.
6. Mrs McKinney was paid interest of £22,952 on the delayed payment in two instalments, in April and August 2009.
7. Following an application under the Plan’s internal dispute resolution procedure in October 2010, the Trustees responded on 29 November 2010, apologising and offering £300 for her distress and inconvenience.  This amount was paid to Mrs McKinney, but she paid it back, stating that she regarded it as insulting.
Summary of the applicant’s position  
8. Mrs McKinney submits that her life would have been different, and the decisions she made would have been better, and indeed life-changing, if the error in calculation had not occurred.  She had to sell her apartment in Spain, and subsequently had to downsize her home, to cancel her tennis club membership, and to reduce her level of medical insurance.  Now over 70, she cannot use the arrears (even with interest) as she might have done when she was younger.
9. In addition, she has had to negotiate with HMRC about the tax implications of being paid a significant sum in one tax year, when the amount should have been spread over several years.  This has been a stressful experience for a pensioner of her age.
10. Therefore, she has suffered injustice in many ways, and the redress offered is insufficient. 

Summary of the Trustees’ position  
11. The Trustees take the view that they have redressed Mrs McKinney’s actual financial loss, by paying her the arrears of pension together with interest.  The decisions she took to sell her properties, and to give up social memberships and activities, are decisions she would probably have taken in any event, and gave rise to no financial loss.  Payment for any non-financial injustice she may have suffered is adequately reflected by their offer of £300.
Conclusions

12. It is not disputed that Mrs McKinney’s pension was wrongly calculated in 1991, and that it was continuously underpaid until 2008.  The Trustees have admitted this, both directly and through Mercer, their administrators, and it is to their credit that they accounted for the underpayments as soon as they were identified, and have taken steps to redress them.  Nonetheless, I find that this amounts to maladministration.
13. It is clear that Mrs McKinney has suffered a degree of injustice in consequence of this maladministration, and so I find that she is entitled to redress.  The questions I must consider are how far this injustice extends, and how far it has already been addressed.

14. As regards the direct financial losses resulting from the underpayment of pension, there is no disagreement about their amount, and no allegation that the arrears as paid fall short of the amount due.  The calculation of  interest payable has not been challenged, and in fact the minutes of the Trustees’ meeting on 18 November 2010 state that this was calculated on the basis of bank rate less 0.5%, which was considered to be generous.

15. Mrs McKinney has confirmed that the problem of her potential extra tax liability has been settled with HMRC.

16. Therefore, I find that there has been no direct financial injustice in this case.

17. However, the settlement of the tax liability has been described as trying and at times very upsetting, and required the assistance of Mrs McKinney’s accountants.  The Trustees have not disputed that and, again to their credit, have helped the accountants by supplying information for submission to HMRC.  I accept this aspect of the complaint, and I find that it has resulted in non-financial injustice, for which she is entitled to redress.

18. I do not consider that the sale of any of Mrs McKinney’s properties in Spain or the UK (which I do not doubt, although I have seen little evidence about the detail) caused her any loss.  If she sold these at their market value, she would have received cash which was available for her use for other purposes.  I am not satisfied that the underpayment (of about £2,000 to £3,000 pa at the times in question) would have made the difference to any decision about the sale.
19. Any reduction in the level of medical insurance would have caused loss only if, in the outcome, Mrs McKinney had found herself with insufficient cover when she was in bad health.  She states that, on the contrary, the insurance which she maintained was adequate to pay for two hip replacements in 2009-10.  So I conclude that she has not lost by reducing the amount of cover, and indeed (if there was such a reduction) she may have made a saving.
20. However, I do accept that, in a case like this, a person will suffer a significant degree of loss of enjoyment and of lifestyle, if she is paid in later years amounts to which she was entitled when she was younger and was, no doubt, more active (I note her statement about hip replacements).  The evidence that she gave up her tennis club membership is an example of this.  In my view, this amounts to non-financial injustice at the higher end of the scale.

21. Mrs McKinney was paid £300 to cover her non-financial loss.  I do not accept her description of this figure as “insulting”, nor that she needed to return it.  It is within the range of awards which I am accustomed to make for non-financial injustice, although it is at the lower end of the scale, and I have found that what she has suffered is at the higher end.

22. Consequently, I am making awards, to cover both the distress and inconvenience of her negotiations with HMRC, and her loss of enjoyment of her pension entitlement at an age when she could have had a more active lifestyle.
Directions

23. I direct the Trustee, within 28 days of the date of this determination, to pay Mrs McKinney the sums of £500 to redress her non-financial loss relating to the experience of having to settle her tax liability, and of £1,000 in relation to the loss of enjoyment of her pension, amounting to £1,500 in total.
JANE IRVINE 

Deputy Pensions Ombudsman 

16 May 2012 
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