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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs R Taylor-Colclough

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	Nottinghamshire County Council (the Council)


Subject

Mrs Taylor-Colclough disagrees with the Council’s decision not to award her ill-health retirement benefits. 
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Council because it is unclear whether future treatment options have been identified and, if they have, the Council did not consider whether Mrs Taylor-Colclough’s ill-health is likely to be permanent if the untried treatment options are undertaken. 

DETAILED DETERMINATION

Scheme Regulations

1. Relevant to this complaint are the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007, introduced with effect from 1 April 2008 (the 2008 Regulations).

2. The relevant provision under the 2008 Regulations is contained in Regulation 20, which is set out in greater detail at Appendix 1 to this Determination. There are three tiers of pension:

Tier 1- Permanently incapable and no prospect of obtaining gainful employment before age 65 (can never work again). The pension is based on accrued membership plus enhancement of 100% of service to age 65.

Tier 2 - Permanently incapable of current job and no prospect of obtaining gainful employment within three years of leaving but likely to be able to obtain gainful employment before age 65. The pension is based on accrued membership plus enhancement of 25% of service to age 65.

Tier 3 - Permanently incapable of current job but able to obtain gainful employment within three years of leaving. The pension is based on accrued membership only with no enhancement. The pension would be suspended on re-employment and is subject to review after 18 months. The Regulations provide that Tier 3 benefits can be uplifted to Tier 2 benefits within three years of leaving employment.

Material Facts

3. Mrs Taylor-Colclough was born on 7 December 1973. She was employed as a Teaching Assistant at a primary school in Nottinghamshire. 
4. From about 2007 Mrs Taylor-Colclough developed symptoms of fatigue and generalised pain and in January 2008 she was diagnosed with chronic fatigue syndrome and fibromyalgia and went on long term sickness absence. 
5. During her absence Mrs Taylor-Colclough was assessed on a regular basis by the Council’s Occupational Health Unit (OHU). Following her first review, on 19 June 2008 the OHU physician wrote to the Council, and said:
“She is undergoing a new therapy programme…I feel it more likely that she will be successful coming back to work if a part-time role could be found for her, rather than coming back to a full-time TA post again. Perhaps longer term she may manage this but I feel this is not likely in the foreseeable future and by this I mean a least a further six to twelve months.”  
6. The next report from the OHU was dated 22 August 2008 and said that Mrs Taylor-Colclough remained unfit for work and that she was likely to remain off work for at least a further two to three months. 
7. In October 2008 the OHU physician said that it may be a period of one to two years before Mrs Taylor-Colclough would be able to return to work but that he would be optimistic that longer term she would be fit to undertake the role of Teaching Assistant again.
8. In March 2009 the OHU physician said that the likelihood of Mrs Taylor-Colclough returning to work within the following six months was quite low.  

9. Mrs Taylor-Colclough’s case was referred to an independent registered medical practitioner to provide an opinion on ill-health retirement. The independent registered medical practitioner was provided with Mrs Taylor-Colclough’s OHU records, occupational therapy reports, a report from her rheumatologist, dated 18 March 2008, and a report from her GP, dated 15 September 2008.  Neither of the reports from the rheumatologist and the GP contained an opinion as to permanency or fitness to return to work.  
10. The independent registered medical practitioner said in his report dated 1 June 2009:
“Ms Colclough has had constant pain throughout most of her body and physical tiredness for over 18 months. She has participated in an appropriate therapy programme and takes appropriate medication. Despite this, Ms Colclough has not made significant progress.

The Local Government Pension Scheme criteria for permanent incapacity are that the ill-health is likely to prevent someone from working efficiently in the duties of their current employment until their 65th birthday. 
Ms Colclough is currently 35 years old. She has had symptoms for around 18 months. Despite her lack of progress, I consider it too soon to advise that she is likely to remain unfit for work as a Teaching Assistant until she is 65. There is a reasonably good prospect that her condition will eventually improve sufficiently for her to return to gainful employment.”   
11. On 19 June 2009, the Council wrote to Mrs Taylor-Colclough and advised her that due to her on-going absence her employment was to be terminated with effect from 13 September 2009. 
12. On 9 August 2010, Mrs Taylor-Colclough appealed, under the Schemes Internal Dispute Resolution Procedure (IDRP), against the decision not to award her ill-health benefits on the grounds that she had not worked since her employment was terminated and her GP had signed her as permanently incapacitated. With her letter of appeal Mrs Taylor-Colclough submitted further reports from her rheumatologist and her GP. 
13. The report from the rheumatologist, dated 23 November 2009, said “Although there are a number of treatment options for Fibromyalgia none would be anticipated to cure her condition…Although people with Fibromyalgia may be permanently incapacitated I would not be able to reliably predict this at this stage”. The GP’s report, dated 26 October 2009, said “I do not feel that she will be able to return to work for the foreseeable future. I feel at this present time she should be classified as permanently incapacitated.”
14. On 8 September 2010, Mrs Taylor-Colclough submitted, via her union representative, a further report from her rheumatologist dated 26 August 2010, which said “I can confirm that in my opinion Mrs Taylor-Colclough’s fibromyalgia is unlikely to improve to the extent that she would be able to work during the next three years, but I would be hopeful that she will make a recovery of some sort in due course.”  
15. Mrs Taylor-Colclough’s case was referred to another independent registered medical practitioner who said in his report, dated 21 October 2010:
“It might be that further treatment options are available to her eg cognitive behaviour therapy, but given her age (36), it is my opinion that there is still a reasonable prospect of her symptoms improving between now and normal retirement age (65), to the extent that a return to work would not be improbable. Her symptoms are sufficiently disabling at present such that she would not be able to contemplate a return in the near future, but there is some prospect for improvement in the longer term. 

A report from her consultant states that, whilst he feels it is unlikely that she would be well enough to return to work in the next three years, he would be hopeful that she would make a recovery of some sort in due course.
As such it is my opinion that there is insufficient evidence at this stage to state that she has permanent incapacity in relation to her former post as Teaching Assistant.”

16. The Stage 1 Appointed Person provided her decision on 8 November 2010 as follows:

“My conclusion is that the original decision of the council to terminate your employment without immediate release of pension benefits was correct….

The independent report from [independent registered medical practitioner] that there are no grounds for permanent incapacity in your case. He states that whilst it is clear that you continue to suffer with fibromyalgia, that in his opinion you have not at this stage exhausted all treatment possibilities.”
17. Mrs Taylor-Colclough appealed the Stage 1 IDRP decision on 14 December 2010. The Stage 2 IDRP decision maker reviewed the papers and on 4 March 2010 upheld the Stage 1 IDRP decision as follows: 
“I conclude that on the balance of probability and on the basis of the medical evidence presented, your condition was not permanent in June 2009. On that basis I conclude that it is not appropriate to award ill-health retirement benefits at that date.” 

Summary of Mrs Taylor-Colclough’s position  
18. The first independent registered medical practitioner who reviewed her application provided a report without seeing her. He said that because of her age it was not appropriate to allow ill-health retirement. This was unfair as she has a medical condition for which there is no cure and she is penalised because of her age. 

19. She has not worked since her employment with the Council was terminated and her GP has signed her off work as permanently incapacitated. Her hospital consultant also reports that her symptoms and functioning have deteriorated and there is no cure for her condition. He states that he sees no major improvement for the foreseeable future and that it is unlikely to improve to the extent that she would be able to work in the next three years.
20. Her Union representative applied on her behalf for a Tier 2 ill-health pension but when she was examined by the second independent registered medical practitioner he told her that he had been asked to assess her for a full Tier 1 pension and not Tier 2 or unfit to work for the next three years. 
Summary of the Council’s position  
21. The Council provided a copy of their papers but did not submit any further comments or reasons why they had rejected Mrs Taylor-Colclough’s application for ill-health benefits.
Conclusions

22. In order to be entitled to any pension under Regulation 20 of the 2008 Regulations, Mrs Taylor-Colclough must be permanently incapable of discharging efficiently the duties of her current employment. 'Permanently' is defined as until, at the earliest, her 65th birthday. If that criterion is met, then in order to meet the criterion for Tier 1 benefits, she must be considered unable to undertake any employment and for Tier 2 or Tier 3 benefits have a reduced likelihood of obtaining gainful employment before her normal retirement age.  The decision as to whether Mrs Taylor-Colclough met these requirements fell to her employer (the Council) in the first instance.
23. Before making such a decision, the Council needed to obtain a certificate from a suitably qualified independent registered medical practitioner. The certifying practitioner had to be "independent" in the terms set out in Regulation 56(1) of the Local Government Pension Scheme (Administration) Regulations 2008.
24. At the time Mrs Taylor-Colclough's application was first considered, in June 2009, the independent registered medical practitioner had before him her OHU records, occupational therapy reports and reports from her rheumatologist and GP. The OHU physician was consistent in his view that Mrs Taylor-Colclough would return to work as a Teaching Assistant at some point in the future, generally within 12 to18 months. The rheumatologist and Mrs Taylor-Colclough’s GP both provided explanations of Mrs Taylor-Colclough’s condition and medication but made no comment on permanency or treatments.  Permanence in this context relates to the individual’s inability to work rather than the permanence of the condition itself.    
25. The independent registered medical practitioner reached the view that it was too soon to advise that Mrs Taylor-Colclough was likely to remain unfit for work as a Teaching Assistant until the age of 65. He acknowledged that Mrs Taylor-Colclough had participated in an appropriate therapy programme and that she takes appropriate medication but that she had not made significant progress. He referred to Mrs Taylor-Colclough’s age (35) and concluded “…she is likely to remain unfit for work as a Teaching Assistant until she is 65...there is a reasonably good prospect that her condition will eventually improve sufficiently for her to return to gainful employment”. The Council accepted the independent registered medical practitioner's recommendation and Mrs Taylor-Colclough’s employment was terminated without access to her retirement benefits. 
26. By the time of the second review, in October 2010 (that is, over a year later) Mrs Taylor-Colclough’s rheumatologist was clear that, although he thought it unlikely she would return to work within the next three years, he could not reliably predict permanence at that stage. The response from Mrs Taylor-Colclough’s GP was less clear. On the one hand he said that Mrs Taylor-Colclough should be “classified as permanently incapacitated” but he also opined that she would be unable to work for the foreseeable future.       
27. The independent registered medical practitioner referred to there being further treatment options available and concluded that it was to early to reach a reliable opinion as “given her age (36), it is my opinion that there is still a reasonable prospect of her symptoms improving between now and normal retirement age (65), to the extent that a return to work would not be improbable”. The Council accepted the independent registered medical practitioner's opinion and rejected Mrs Taylor-Colclough’s appeal. 
28. Mrs Taylor-Colclough’s case was considered again under the Scheme’s IDRP. At Stage 1 the decision-maker concluded that the “you have not at this stage exhausted all treatment possibilities” and therefore "there are no grounds for permanent incapacity” and for that reason the Council’s decision was correct. 
29. I have some concerns over the approach taken by the Council. The Council took the view that Mrs Taylor-Colclough did not meet the criteria for ill-health retirement because there were untried treatments. Her rheumatologist in fact said “Although there are a number of treatment options for Fibromyalgia none would be anticipated to cure her condition” which in my view rather implies that there was no immediate plan for Mrs Taylor-Colclough to undertake any new treatment or therapy. On that basis I would have expected the Council to have, at the very least, clarified with the rheumatologist the position as regards possible future treatments. Had any been identified they would then have needed to consider what their likely effect would be. If Mrs Taylor-Colclough’s ill-health was likely (that is, on the balance of probabilities) not to be permanent if those treatments were undertaken, then they could reach a conclusion that it was probably not permanent at the time of the application. I have seen no evidence that the Council clarified the position with regard to possible future treatments and it cannot therefore be considered correct to have rejected Mrs Taylor-Colclough’s application on grounds that there were untried treatments which might help her return to work. 
30. Mrs Taylor-Colclough is aggrieved that the independent registered medical practitioner who reviewed the initial application did not have the opportunity of examining her personally. Whether the medical adviser who is asked to provide an opinion physically examines and talks with the patient is a matter for the judgment of that doctor. There is in principle nothing wrong with the doctor making his report on the basis of reviewing the patient's medical history.
31. I find that the initial decision and the reviews of the initial decision were flawed in that Mrs Taylor-Colclough’s application was rejected on grounds that possible future treatments had been identified although it is unclear where the medical adviser and the Council obtained such information. Furthermore, if untried treatments have been identified there is no evidence that the medical adviser or the Council had considered, what their likely effect would be. I am therefore remitting the matter to the Council to consider afresh.
Directions   
32. I direct that within 28 days of this determination the Council shall obtain such further reports as may be needed and reconsider whether Mrs Taylor-Colclough was entitled to benefits under Regulation 20 in September 2009 in particular having regard to whether any untried treatments have been identified and are in fact likely to render her condition less than permanent, and issue a further decision.
33. In the event that it is decided that she was so entitled, the benefits shall be put into payment as soon as is practicable and, if they are payable from a past date, simple interest is to be paid on any benefits from the due date of each payment to the date of actual payment.

34. The interest referred to above is to be calculated at the base rate for the time being applicable to the reference banks.
TONY KING 

Pensions Ombudsman 

19 April 2012

Appendix
The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007

“(1)
If an employing authority determine, in the case of a member who satisfies one of the qualifying conditions in regulation 5-

(a) to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and

(b) that he has a reduced likelihood of obtaining any gainful employment before his normal retirement age, 

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be.

(2)
If the authority determine that there is no reasonable prospect of his obtaining any gainful employment before his normal retirement age, his benefits are increased …

(3)
If the authority determine that, although he cannot obtain gainful employment within three years of leaving his employment, it is likely that he will be able to obtain any gainful employment before his normal retirement age, his benefits are increased …

(4)
If the authority determine that it is likely that he will be able to obtain any gainful employment within three years of leaving his employment, his benefits …

(5)
Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of obtaining any gainful employment before reaching his normal retirement age.

…


(14)
In this regulation – 

“gainful employment” means paid employment for not less than 30 hours in each week for a period of not less than 12 months;

“permanently incapable” means that the member will, more likely than not, be incapable until, at the earliest, his 65th birthday; and

“qualified in occupational health medicine” means -

(a)
holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State; and for the purposes of this definition, “competent authority” has the meaning given by the General and Specialist Medical Practice (Education, Training and Qualification) Order 2003; or

(b)
being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.

(15)
Where, apart from this paragraph, the benefits payable to a member in respect of whom his employing authority makes a determination under paragraph (1) before 1st October 2008 would place him in a worse position than he would otherwise be had the 1997 Regulations continued to apply, then those Regulations shall have effect in relation to him as if they were still in force instead of the preceding paragraphs of this regulation.”

Under Regulation 56 of the Local Government Pension Scheme (Administration) Regulations 2008 (as amended), the independent registered medical practitioner from whom a certificate is sought under Regulation 20(5) must be must be in a position to declare that (a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and (b) he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case. There is no requirement for an alternative medical practitioner to be approached on an appeal.
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