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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs D T Brennan

	Scheme
	NHS Injury Benefits Scheme (the Scheme)

	Respondent
	NHS Business Services Authority (NHSBSA)


Subject

Mrs Brennan complains that NHSBSA have wrongly refused her application for Permanent Injury Benefits (PIB) from the Scheme. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against NHSBSA because they correctly considered Mrs Brennan’s application in light of the available medical evidence at the time and there is no reason to consider their decision perverse. 

DETAILED DETERMINATION

Background
1. Regulation 3(2) of the National Health Service (Injury Benefits) Regulations 1995  (the Scheme Regulations) provides for the payment of a PIB where the individual had sustained an injury (or contracted a disease) which was "attributable to his/her employment", leading to a permanent loss of earning ability (PLOEA) of more than 10%.

Material Facts

2. Mrs Brennan was born on 18 January 1962.

3. She was employed in January 2002 by the NHS as a Health Care Support Worker to work within a brain injury unit at St James’ Hospital, Portsmouth. 
4. Mrs Brennan complains that the working practices in this unit were inadequate. She considers that her hips were originally damaged by having to restrain several patients who were much bigger and heavier than her for many years without proper equipment available. She says that the symptoms of her hip injury first materialised in 2004 “whilst having to restrain a very large man over cot sides on a bed three times a day”. She believes that “Adverse Event Reports” were completed at the time but has been unable to obtain copies of them. 

5. She continued working until February 2010 when she went on long term sick leave suffering from a musculoskeletal condition, stress and anxiety.
6. Her employer, Solent Healthcare, recommended redeployment to her but she declined the offer because she felt that her chances of securing another position were low. Her contract was subsequently terminated on the grounds of medical incapacity with effect from 31 May 2010. 
7. She is not a member of the NHS Pension Scheme and consequently ineligible to apply for ill health early retirement benefits.
8. In a letter dated 15 October 2010 to NHSBSA, Mr J F, Consultant Orthopaedic Surgeon, wrote that:

“This patient has a labral tear in her hip based on clinical patient examination and MRI findings.

Treatment is arthroscopic debridement, but at present I am unable to perform the surgery because of funding issues.

I suspect her recovery will be good and she will be able to go back to work after the procedure. Longer term she is more likely to develop arthritis but I cannot expand on the time scale. I am also not able to tell you if this is work related or degenerate symptoms.”      

9. In November 2010, her PIB application was declined because NHSBSA agreed with the view of the Scheme Medical Adviser (SMA) that her hip condition was not wholly or mainly attributable to the duties of her NHS employment. They informed her that the SMA, having examined her medical records and also Mr J F’s letter of 15 October had commented that: 

“The clinical diagnosis of the left hip pain is a labral tear in the acetabular rim…Degenerative changes are noted…
Medical sources show that in 80% of cases there is no history of injury.

Acetabular labral tears generally occur in two situations. Tears can occur as a result of traumatic injury to the hip joint. More commonly however, tears may occur in a labral cartilage which has gradually accumulated damage over time; this is known as a “degenerate tear”. Degenerate labral tears develop as a part of hip joint osteoarthritis, or may be related to other hip joint disorders such as developmental dysplasia… 
There is no history in the record of direct trauma involving Mrs Brennan’s left hip…The onset of symptoms in her left hip is recorded…by the GP on 13-10-08 as being in the past 1.5 years – i.e. about the beginning of 2007. 

As there is no event of trauma to the left hip, the labral tear is most likely to be degenerate. Degeneration is usually a constitutional process, and although Mrs Brennan was involved with restraining a large man, this is not assessed as having any bearing on the causation on such degeneration. In …2004 when she was involved with the patient there is no record of back or hip problems in the GP record at all.”     
10. NHSBSA also said that the SMA had concluded that there was no evidence of a degenerative condition of the hip joint (such as osteoarthritis), being an occupational risk to nurses in general (in contrast to farmers).  

11. Mrs Brennan was dissatisfied with this decision and asked for it to be reviewed under the Scheme Internal Dispute Resolution Procedure (IDRP). Her appeal was unsuccessful at Stage One in February 2011 because NHSBSA accepted the recommendation of the SMA who said that:

“…the applicant states that she did not have hip problems until she started to work in the hospital.   

Just because she developed problems while working at the hospital does not mean that working at hospital is the cause of the problem. She states that if she had any problem it would have surfaced while she had children but there is no evidence that this would have been the case as degenerative disease usually develops in older people. It is noted that she had her children…when she was 23-29 but developed hip pain in 2007 when she was 45 years old.

…there is no evidence that specifically restraining patients over cot sides would have caused her hip problem.”           
12. In September 2011, NHSBSA informed Mrs Brennan that her appeal at Stage Two IDRP had also been unsuccessful. They said that:

“The Medical Adviser had commented,

“The orthopaedic letters have been reviewed, which gives details of the evolution of her problems. It is noted in 2008, on X-ray, that there was mild bilateral acetabular dysplasia which is a congenital condition…There was no indication at this time of any other hip abnormality on X-ray.

She was reviewed in May 2009…She was described as having a long history of back pain and sciatica, with pain in her left hip and leg over the last year or so. X-ray confirmed the known hip dysplasia but no evidence of osteoarthritis...

She was reviewed again on 4.12.09 and a MRI scan was organised which showed a labral tear, which was frayed in keeping with the degenerative changes. The proposal for this was to proceed to arthroscopy, in the hope of improving her symptoms and delaying the development of osteoarthritis in the hip.

…this was carried out on 12.5.11; however it is still very early to assess the outcome of this.

There is good evidence of hip dysplasia, which appears to have been thought all along to be the cause of her problems. The labral tear was also thought to have been degenerative. Her orthopaedic specialist has declined to comment on the causation of the tear; however, at no point in any of the clinical material is there any suggestion that this was related to work…The applicant has supplied no medical evidence to support her contention.

There is therefore good evidence for a constitutional condition, and no evidence for any work related factors. Her ongoing disability cannot therefore be wholly or mainly attributable to her NHS employment.”                            

Summary of Mrs Brennan’s position  
13. She only developed hip problems after becoming a Health Care Support Worker. She says that she used to sometimes restrain patients for up to three hours at a time, two to three times a day. She asserts that the law now states that patients should be restrained for no longer than three minutes at a time.      
14. She is adamant that her hip problems have therefore been caused by having to restrain patients over a long period of time (and not due to a single incident). 

15. Mr D O, a Specialist Registrar in Orthopaedics, said in his letter of 24 July 2009 to her GP, that having reviewed CT scans of both her hips, it was his opinion that there were essentially no signs of any degenerative changes. (He added that a slightly dysplastic acetabulum was detected by the CT scan though).
16. The improvement to her hips so far following surgery has been slight.

17. She now suffers pain in her right shoulder which she also attributes to her NHS employment.   
Summary of the position of NHSBSA  
18. The Scheme provides income protection for any NHS employee who suffers a PLOEA in his/her earnings ability as a result of an injury, the cause of which is wholly or mainly attributable to his/her employment. 

19. The Scheme was never intended to cover “wear and tear” or “injury by process” type injuries. Where there have been a number of accidents or incidents over a person’s NHS career, a claim can only be considered where there is corroboration of the alleged events, e.g. accident reports etc. In the absence of a recorded incident or series of incident, it is not sufficient for Mrs Brennan to simply claim that the cause of her ill health is the nature of her duties (e.g. lifting) and the length of her NHS employment.        

20. They have correctly considered Mrs Brennan’s PIB application using the correct tests, taking into account all available relevant evidence at the time and weighing it accordingly. In making the decisions, they have sought and accepted the advice of their medical advisers.
Conclusions

21. Regulation 3(2) of the Scheme Regulations applies where an injury sustained or a disease contracted is attributable to NHS employment. Determining whether this is so is a question of fact for NHSBSA. In reaching the decision, NHSBSA must take into account all relevant but no irrelevant factors. It is not for me to agree or disagree with the medical opinions formed by the medical professionals; I may only consider whether the final decision reached by NHSBSA was properly made and was not perverse, i.e. make a decision to which no reasonable decision maker faced with the same evidence would come. I cannot overturn the exercise of a discretion merely because I might have acted differently.

22. Regulation 3(2) requires Mrs Brennan’s medical condition to have been caused by her occupation; it does not provide for the exacerbation of her medical condition, even if that exacerbation was mainly attributable to her occupation.  The treating medical professionals without any conclusive evidence being available. were unable, however, to say that her job had in fact caused her medical condition.

23. For the purposes of measuring attributable, NHSBSA rightly uses the civil standard of proof (the balance of probabilities) to assess whether the cause of an illness or injury is attributable to a person's work.  
24. The existence of pre-existing degenerative changes did not automatically preclude Mrs Brennan from qualifying from PIB. Injury sustained over a period of time could still be in the course of official NHS duty. Mrs Brennan had been engaged for some years in work of a physical nature. NHSBSA therefore needed to satisfy themselves that the degeneration present in her hips was not itself a result of her official duties over the period of employment.

25. Having examined the available evidence carefully, it seems to me that NHSBSA did consider the cumulative effect of the nature of Mrs Brennan’s duties and satisfied itself that her pre-existing degeneration was not more than would be consistent with her age. 

26. The consensus of medical opinion from the SMAs is that Mrs Brennan is suffering from a constitutional degenerative condition and NHSBSA has accepted their advice. It is for NHSBSA to determine the weight they give to each piece of available evidence and they may prefer the advice they receive from their own medical advisers.
27. On the basis of the medical evidence that was actually before NHSBSA in November 2010, in my view, it cannot therefore be said that it was perverse for them to have decided that Mrs Brennan’s condition was not wholly or mainly attributable to her NHS employment. I consider that NHSBSA had properly considered all the relevant information available at the time and the decision made was within the bounds of reasonableness. 

28. Whilst I fully appreciate Mrs Brennan’s points of view on this matter, NHSBSA was entitled to rely on the medical opinion of the SMA and I see no justifiable grounds for me to disagree with their decision not to award her PIB from the Scheme.

29. I do not uphold Mrs Brennan’s complaint.

JANE IRVINE 

Deputy Pensions Ombudsman 

26 June 2012 
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