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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

	Applicant
	Mrs P Baker

	Scheme
	NHS Injury Benefit Scheme (the Scheme)

	Respondent
	NHS Business Services Authority 


Subject

Mrs Baker complains that NHS Business Services Authority (NHSBSA), the manager of the Scheme, has wrongly declined her application for permanent injury benefits (PIB). She also complains that NHSBSA has allegedly:

· failed to follow the correct procedure in initiating Stage Two of the Scheme’s Internal Dispute Resolution Process (IDRP); 
· failed to consider all the relevant facts before making its incorrect decision; and
· misrepresented the evidence to reject her claim. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against NHSBSA because it has reached its decision in a proper manner. 

DETAILED DETERMINATION

Background

1. Regulation 3(2) of the National Health Service (Injury Benefits) Regulations 1995  (the Scheme Regulations) provides for the payment of a PIB where the individual had sustained an injury (or contracted a disease) which was "attributable to his/her employment", leading to a permanent loss of earning ability (PLOEA) of more than 10%.

Material Facts

2. Mrs Baker was born on 22 September 1959.

3. She was employed by the NHS in January 1978 on a full time basis and qualified as a staff nurse in May 1981. 

4. She complains that the working practices in the medical wards where she worked were inadequate. She believes that her neck and back were originally damaged by the patient handling and lifting routines which she had to perform without proper equipment.   

5. She says that:

· in February 1984, whilst pregnant, she sustained a back injury lifting a heavy patient and suffered chronic pain in her left leg, pelvis and neck for which she had to receive treatment in hospital; 
· although she completed an accident form at the time, it was destroyed after a couple of years; 

· she was not allowed to do any further lifting during the pregnancy after the accident; and 

· following the birth of her baby, she suffered pain in her left arm when lifting and had to switch to a post which did not involve this movement.    

6. She left NHS employment in December 1985 to live abroad for a year and returned to work for the NHS on a part time basis from March 1987. She says that as soon as she started lifting patients again, the pain in her left arm returned. The cause of the pain in her left leg was later diagnosed as being attributable to a prolapsed lumbar disc which required surgery in 2003.
7. She applied for payment of PIB in February 2008 on the grounds that she was suffering from a reduction in her earnings caused by the injuries which she had sustained during her service with the NHS.
8. Mrs Baker says that on her completed PIB application form she asked for her claim to be considered from March 1987 but alleges that this date was changed without her consent to December 1985 by NHSBSA. NHSBSA strongly refute this allegation (c.f. paragraphs 31 and 41 below for further details).

9. In response to the question on the application form which asked for details of the injury or disease that had arisen out of her work, she wrote:
“prolapsed intervertebral disc C6/C7 with pain, weakness and muscle wasting left arm.”   

10. In September 2008, the Scheme Medical Advisers (SMA) asked her GP to provide them with a copy of her medical records. In their letter, they wrongly stated the test for attribution was “wholly or mainly attributable” to her NHS employment.  But when they wrote to NHSBSA in January 2009, the SMA said that they were unable to conclude that Mrs Baker had suffered an injury which was attributable to the duties of her NHS employment (i.e. they had used the correct attribution test). The words “wholly or mainly” had been manually deleted by the SMA in their letter. 

11. Mrs Baker asked for her unsuccessful PIB claim to be reviewed under the Scheme’s IDRP but her appeal was not upheld by NHSBSA at both stages.

12. At Stage One IDRP, the SMA informed NHSBSA that:   

“After careful consideration of all the available evidence, the medical advisers still cannot recommend entitlement to PIB because they remain unable to conclude that the applicant has suffered an injury that is attributable to the duties of her NHS employment.

An assessment of this appeal has been conducted in accordance with the NHS Injury Benefits - LEAP 2008, Terms of Reference…     

The issue in dispute is attribution.

Previous advice on her application was given in January ’09 and this was there are no specific accident reports available and that there was evidence from the GP that there was a non work related incident leading to symptoms and that she suffered back pain prior to the period claimed to have caused her spinal condition.
Mrs Baker has now stated that she had sacroiliac pain and sciatica in ’84 due to an accident at work though there is no report on this now available...

She attended the Neurologist in 1988 and Dr M noted the history of left hand symptoms after the birth of her first child in 1984…  The symptoms recurred after the birth of her 2nd child in 1986 and were not said to be troublesome or related to movement until March ’87 when she returned to work as a Nurse. Symptoms settled from August’87 till January ’88 but had been troublesome since then…

She attended Neurology again in 1993 when the history was that in July ’93 she had suffered a non work related injury while swimming which led to severe neck and upper limb symptoms…
She saw the Neurologist again in 2000 and he reported the history that since ’94 symptoms had gradually worsened. Degenerative change was found on MRI scan of cervical and lumbar spine without significant cord or neural compression, however subsequent repeat scan did show disc protrusion on the left side at L4/5 for which surgery was performed in January ‘03.        

While it is accepted that she has experienced symptoms related to her spinal condition, brought on by her work as a Nurse, there is evidence that there have been significant constitutional non work causal factors such as pregnancy and degenerative spinal disease and non work related injury. There is not available documented evidence of a specific incident or series of incidents at work which have caused a pathological condition commensurate with long term incapacity. It is likely that her work has brought on symptoms due to the presence of constitutional degenerative disease which, itself, has not been caused by her work.
It is advised that this applicant’s spinal condition does not meet the relevant attribution test in accordance with the Terms of Reference…”     

13. At Stage Two IDRP, the SMA did not (manually) delete the words “wholly or mainly” in their letter to NHSBSA informing it that Mrs Baker’s appeal had been unsuccessful.   

14. In its Stage Two IDRP letter of 28 April 2010, NHSBSA informed Mrs Baker that the SMA had advised that:

“An assessment of this appeal has been conducted in accordance with the NHS Injury Benefits – LEAP 2008, Terms of Reference…

There is no new information or evidence. While evidence has been quoted in advice, from investigations performed outside of what the applicant refers to as the “claim period”, it is considered this evidence is relevant in the context of an application for PIB.

The issue in dispute is attribution.

Mrs Baker is claiming that an injury at work in 1984 has resulted in her having to take lower paid employment as a nurse. However, there is no record of any specific incident, no GP records of an injury and no Occupational Health records of a consultation. 

There is, however, a record of an admission to an Obstetric unit on 9 February 1984 with “Sacroiliac Pain”…while she was pregnant. There is no note in the history of her admission about a work-related incident. There is therefore no contemporaneous evidence that her back problem in February 1984 was work-related.
With regard to Mrs Baker’s contention that she attributes her neck and back problems to the lifting of patients and the lack of lifting aids, a survey by the Faculty of Occupational Medicine in 2000 stated that there was no evidence that lifting at work had any significant pathological effects on the back.

I note that Dr M, Consultant Neurologist in her letter of 22/03/88 stated that “although the initial symptoms…affecting the middle three fingers of this (left) hand after the birth of Mrs Baker’s first child in 1984 could have been due to medial nerve involvement, and this commonly does occur during and after pregnancy, the subsequent events make a more proximal root or plexus lesion more likely.” In other words, her problem was due to the degenerative disease in her neck and back.       

This does not alter the fact that it is still considered that Mrs Baker’s ongoing neck and back problems are related to an ongoing degenerative process and that there is no evidence that they are caused by the duties of her NHS employment. 

It is advised that this applicant’s degenerative disease of the cervical and lumbar spine with disc prolapse and surgery does not meet the relevant attribution test in accordance with the Terms of Reference.”       
 Summary of Mrs Baker’s position  
15. NHSBSA has used the wrong test to determine whether she is eligible for PIB. The harsher test of wholly or mainly attributable has been used instead of attributable.    
16. At both stages of the IDRP, NHSBSA has misinterpreted and failed to consider properly the medical evidence.
17. There is no medical evidence supporting the conclusion drawn by NHSBSA that she had been suffering from back pain caused by a degenerative spinal condition at the time of the accident in 1984. Degeneration of her lumbar spine was first detected in 2000.The history of her neck and shoulder condition, however, is well documented.   

18. Dr Small’s report to NHSBSA contains a number of significant factual errors. She asked for the errors to be corrected and is happy for the report to be disclosed to me on that basis.
19. Dr Small’s report starts from 1994, 10 years after the injury and has not addressed the specific questions which NHSBSA has asked of her, especially in relation to medical records around 1984 and any assessments made of manual handling.     
20. The “Australian lift” which she was using when she injured her back was later banned from being used to move patients.  
21. In her view, NHSBSA has failed to consider:

· why she was not instructed not to lift patients using inappropriate lift techniques on returning to work a few weeks after the accident;

· why she was obliged to return to the same work after three months’ maternity leave until such time that she could apply for a job that did not require heavy lifting; and

· why she was not protected from further damage to her spine when she returned to part time nursing in 1987.      

22. The Stage One decision letter dated 3 November 2009 which NHSBSA sent her clearly stated that if she was dissatisfied with the decision, she could ask for it to be reviewed within six months of the date of that letter.

23. The TPAS adviser Mr J R who assisted her in this matter has confirmed to her verbally that he did not ask for Stage Two IDRP to commence on her behalf in his letter of 1 March 2010. He had merely asked NHSBSA to carry out a comprehensive review of the evidence submitted at Stage One and to draw a fair conclusion.
24. Her completed TPAS Form of Authority which was sent with Mr J R’s letter only said that “If required, I authorise TPAS to submit a complaint under the IDRP.” Moreover, it is clear from her letter of 22 February 2010 to Mr J R that she intended to respond to the Stage One decision letter. In her view, NHSBSA had therefore incorrectly initiated Stage Two IDRP because it did not consult her before doing so.
25. She did not write to NHSBSA until 8 April 2010 by which time Stage Two IDRP was already well underway without her consent. Although she submitted additional information for consideration, NHSBSA wrote in its Stage Two decision letter that “no new information or evidence” was provided. In her opinion, NHSBSA did not therefore take into account the additional information which she supplied and decided to reject her appeal some weeks before she asked for Stage Two to commence (on 8 April). 
26. She received a letter dated 15 April from NHSBSA stating that:

“I can confirm that your TPAS adviser did write to this office on 1 March 2010, requesting that we reconsider your application. We have therefore treated this letter as a formal request for consideration under the second stage of our internal disputes resolution (IDR) procedure.”

In her view, this letter does not say that Stage Two IDRP commenced on 1 March due to Mr J R’s instructions.                

27. She did not receive a copy of the letter which NHSBSA sent Mr J R on 15 April which said that:

“I refer to your request that we consider Mrs Baker’s application under the second stage of our internal disputes resolution (IDR) procedure…

Mrs Baker has sent further comments directly to this office, which has been referred to our medical advisers for their consideration. Once we have this information a Disputes Manager will consider this application and notify the outcome.
I have enclosed a copy of my letter to Mrs Baker.”  

28. NHSBSA does not have any Occupational Health medical records for the period 1984-87 (only the nursing ones she supplied) and her GP records merely consists of four entries (one for tonsillectomy in 1979, two for the birth of her daughters in 1984 and 1986 and one for a pap smear result).           
29. She asserts that the response made by NHSBSA is prejudicial because
· it has stated that she had spinal degenerative disease in 1984 without any evidence;

· it has also made assumptions on why she left work in December 1985 without any evidence about her medical health at the time;

· it has used the wrong test for assessing Stage Two IDRP and has clearly not addressed the correct questions;
· all her efforts to give new evidence or question how the NHSBSA has arrived at some of its conclusions have been summarily dismissed;

· it has made inappropriate comments that her part time work coincided with having two small children;

· if NHSBSA was acting in a reasonable way, it would have acknowledged that the medical evidence it has relating to the period 1984-87 does not exist;

· by making assumptions about what it thinks happened during that time and citing from an one-sided survey by the Faculty of Occupational Medicine in 2000, it has misinterpreted the medical evidence and refused to consider the well-established causal connection between years of heavy manual lifting and back injury;
· it has never discussed or referred to at any stage of the PIB claim her occupational health records, obstetric records and additional evidence provided in response to Dr Small’s report;

· the medical advisers, Dr Small and her GP were instructed to use wrong the test that the work related injury was “wholly or mainly” attributable instead of “attributable” and it is not acceptable to state that despite this major flaw, “the substance of each of the documents clearly demonstrates that the correct test of attributable to has been used”; 

· it dismissed  without comment the occupational health nursing records which she supplied even though they gave a detailed account of the circumstances leading up to the diagnosis of her prolapsed cervical disc having considered the records not being new evidence; and

· the weighing up of evidence by NHSBSA has not been an open and  transparent process.   
30. She also says that:

“The NHSBSA is explicitly using the wrong test and in asking for reports it is instructing the doctors incorrectly.

Mrs Savage accepts in her letter…that the wording used represents a “harsher test”. I am concerned that despite the suggestion that the body of the letter suggests that the “attributable” test has been applied by the case officers, the NHSBSA cannot guarantee absolutely that this is the case nor can they speak for the third parties who will have commented on my case potentially applying the wrong test cited in the automated letters.

…NHSBSA cannot guarantee that the evidence secured nor the judgements used by the case officers have used the correct test rather than the “harsher” one.”

31. She also asserts that:

· she has been denied the opportunity as part of the Stage Two IDRP process to address NHSBSA’s perceived shortcomings in her application and submit further medical evidence from a Consultant Neurologist or Orthopaedic Physician “to address head on the missing OH records together with the apparent ambiguities and inaccuracies in the medical evidence of Dr Small”; and
· NHSBSA has changed its definition of what the process is for determining PIB at every stage of the complaint;

· she only had one telephone conversation with NHSBSA on 4 June 2009, the details of which are summarised in the note for “Call One” in paragraph 41 below; 

· she alleges that the note made for “Call Two” was fabricated by NHSBSA; 

· it is clear from her application form that she wanted her PIB claim to be considered from March 1987 when the problem with her arm and shoulder manifested (and not from when she hurt her back in 1984);

· a new date was inserted without her consent yet a copy of the amended form was not sent to her at the time for her reference;

· following this change of date, NHSBSA focussed incorrectly on the medical evidence relating to the back injury which she sustained in 1984      
Summary of the position taken by NHSBSA  
32. It has conducted a special “LEAP” exercise since 2007, part of which was to invite claims from certain “would-be” applicants who had not claimed previously. This was because it had previously used the wrong (harsher) attribution test of “wholly or mainly attributable to” instead of the correct (softer) test of “attributable to” between 1985 and 1998.       

33. The Scheme provides income protection based on PLOEA in excess of 10% and providing an allowance up to a maximum of 85% of pre loss pay for any NHS employee who suffers a permanent reduction in their earnings ability as a result of an injury the cause of which is attributable to their NHS employment. 

34. In assessing any PLOEA, the Scheme managers will identify a postulated alternative suitable employment that the applicant is likely to be able to undertake before reaching retirement age and compare the potential income from that position with the income the applicant was receiving prior to the reduction/loss. They will measure the applicant’s ability to work across the whole of the general field of employment, not just within their own job, field or the NHS.            

35. NHSBSA has correctly considered Mrs Baker’s PIB application using the correct tests, taking into account all available relevant evidence at the time and weighing it accordingly. In making the decisions, it has sought and accepted the advice of its medical advisers
36. It is regrettable that the introductory paragraphs in the documents which Mrs Baker has referred to do indeed state the wrong test of “wholly or mainly” rather than the correct one for her case of “attributable to”. It should like to apologise to Mrs Baker for any distress and inconvenience caused by this mistake. The letters and memo templates used by the SMA reflect the current test. Unfortunately there are no templates to reflect the pre-1998 test of “attributable to” or opportunity to alter them within the system before the documents are printed. It is unfortunate that not all the introductory paragraphs in these documents were manually amended after being printed. However, the substance of each of these documents clearly demonstrate that the correct test of “attributable to” has been used at every stage when considering Mrs Baker’s application and the correct evidence was requested when seeking further medical evidence.         
37. NHSBSA says that:

“What we have here then is a claim for back injury caused by “injury by process” as well as a claim for the same condition relating to a specific incident in February 1984 and experiencing pain at work some time during 1987. 

As regards the two incidents when Mrs Baker tells us she felt pain whilst carrying out her duties; there is no corroborating evidence…

In relation to the claim of “injury by process”; this term relates to cases where injuries have resulted from events/incidents over a long period of time…They could be seen as cumulative and repetitive incidents which result in an injury. The Department of Health has confirmed that the NHS Injury Benefits Scheme was never intended to cover injury by process or “wear and tear” injuries. NHSBSA’s understanding is that where there have been a number of accidents/incidents over a person’s career a claim can be considered but only where there is corroboration of the alleged specific events…It is not sufficient to simply lay the cause at the NHS’s door because of the length of employment or the nature of the duties…”       

38. The letter from Mr J R of TPAS did not seek clarification of certain things referred to in the Stage One IDRP letter. It drew to its attention the request made that her case be reviewed which it did at Stage Two IDRP. NHSBSA also says that:    

“In response to…Mrs Baker’s assertion that NHSBSA commenced the IDR2 process without notifying her; after receiving her IDR1 decision letter Mrs Baker approached TPAS for assistance and NHSBSA received a letter from them dated 1 March 2010, accompanied by her consent authorising them to submit a complaint under the IDR procedure. Their letter drew our attention to several points and requested NHSBSA to reconsider her case. In response, NHSBSA acknowledged the request on 3 March 2010, indicating that the review would be carried out under stage two of the IDR provisions. In addition, Mrs Baker also wrote to us on 8 April 2010 requesting her case to be reviewed under stage two of the IDR procedures and we informed her that as she had asked TPAS to act on her behalf and they had requested the review, it had already begun. Mrs Baker provided some further comments of her own that she wished to be taken into account and NHSBSA made sure that they were seen by both the medical adviser and the dispute manager before issuing the IDR2 decision.

…NHSBSA is happy to correspond with the applicant or their representative but not both at the same time, so in the presence of the letter from Mrs Baker we asked her who she would like us to correspond with and she instructed us to write to her. Consequently nothing further was sent to TPAS.”           

39. There is no provision for routine review outside the IDRP process.

40. It had given Mrs Baker’s TPAS adviser ample opportunity to let it know if his letter was not to be taken as Stage Two IDRP review. In the absence of any such notice, NHSBSA continued with the Stage Two IDRP.
41. It refutes the assertions made by Mrs Baker that she did not give consent at an early stage that NHSBSA should consider her PIB application “on the basis of her termination of employment” and also that at no point had she agreed what should be considered in her claim. As evidence, it has submitted details of two telephone conversations with Mrs Baker on 4 June 2009, i.e.:
Call One

“She has not heard from us or Atos regarding her claim.

Also, she requested to see her GP notes before they came to us. Checked file, no request to that effect. Only evidence, box that is ticked on declaration and consent form. Flagged green

Said we will ring her back.”

Call Two      

“Spoke to Ms Baker.

She left NHS in 1985 when she was working full time.

She has lived abroad for a year. Her claim is that since she returned to this country she has not been able to work full time.

She is happy that I am considered case from 27 December 1985.”         
Conclusions

42. Regulation 3(2) of the Scheme Regulations applies where an injury sustained or a disease contracted is attributable to NHS employment. Determining whether this is so is a question of fact for NHSBSA. In reaching the decision, NHSBSA must take into account all relevant but no irrelevant factors. It is not for me to agree or disagree with the medical opinions formed by the medical professionals; I may only consider whether the final decision reached by NHSBSA was properly made and was not perverse, i.e. make a decision to which no reasonable decision maker faced with the same evidence would come. I cannot overturn the exercise of a discretion merely because I might have acted differently. 

43. Regulation 3(2) requires Mrs Baker's medical condition (as specified in her completed PIB application form) to have been caused by her occupation; it does not provide for the exacerbation of her medical condition, even if that exacerbation was mainly attributable to her occupation.  The treating medical professionals were unable to say that her job had in fact caused her medical condition without any conclusive evidence being available. 

44. The consensus of medical opinion from the SMA is that Mrs Baker is suffering from a constitutional degenerative condition and NHSBSA has accepted their advice. It is for NHSBSA to determine the weight they give to each piece of available evidence and, unless there is a compelling reason why they should not, they may prefer the advice they receive from their own medical advisers. The kinds of reasons which I have in mind include such things as an error or an omission of a material fact(s); neither of which, in my view, has occurred in this case. A difference of opinion between medical advisers would not be sufficient to warrant NHSBSA setting aside the advice it received from their own advisers. There is a difference between ignoring an opinion and not accepting it after due consideration. I do not find that NHSBSA have ignored the medical opinions provided by Mrs Baker’s GP and the medical professionals supporting her application, rather they have decided to accept the advice of their own medical advisers.

45. For the purposes of measuring attributable, NHSBSA rightly uses the civil standard of proof (the balance of probabilities) to assess whether the cause of an illness or injury is attributable to a person's work.
46. Whilst I fully appreciate Mrs Baker's points of view on this matter, NHSBSA was entitled to rely on the medical opinion of their own medical advisers and I see no justifiable grounds for me to disagree with their decisions not to grant her PIB from the Scheme after having considered all the relevant facts.
47. So I do not find that there has been maladministration in the way NHSBSA reached their decision on Mrs Baker’s PIB application. 
48. Mrs Baker also complains that NHSBSA allegedly changed the date of her PIB claim from March 1987 to December 1985 without her consent. On that aspect, the evidence simply does not substantiate her allegation.  She says that she only remembers the first telephone conversation with NHSBSA on 4 June 2009 and has no recollection of the second one. But the note made of the first call clearly states that someone (not necessarily the same person) at NHSBSA would call her back. I am therefore prepared to accept that, on the balance of probabilities, the second call was made and Mrs Baker did consequently agree that her application should be considered from December 1985 with NHSBSA. I do not therefore agree with her view that NHSBSA had misrepresented the evidence to reject her claim. 

49. NHSBSA says that it has not made any provision for routine review outside of the IDRP process and that it is only prepared to correspond with either Mrs Baker or her TPAS adviser but not both at the same time. NHSBSA are entitled to have its own procedures for the IDRP. Having considered all the available evidence carefully, I am satisfied that NHSBSA has followed proper procedure in initiating Stage Two IDRP.
50. I do not therefore uphold Mrs Baker’s complaint.
JANE IRVINE 

Deputy Pensions Ombudsman 

27 March 2013 
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