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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr R Davie

	Scheme
	The Armed Forces Pension Scheme(AFPS)

	Respondents
	The Royal Navy


Subject

Mr Davie has complained that he has not been awarded a retrospective invaliding pension. It is his view that the injury he received in 1977 should have resulted in him being invalided out of the Navy.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the Royal Navy because Mr Davie was not invalided from service in 1993 and does not, therefore, qualify for a Service Invaliding Pension.
DETAILED DETERMINATION

Material Facts

1. Mr Davie served in the Royal Navy from 1975 to 1993 reaching the rank of Chief Petty Officer.

2. In 1977, Mr Davie sustained a head injury in a road traffic accident in Curacao and was in hospital for 37 days before being repatriated to the UK. On 10 January 1978, the neurologists who had been treating Mr Davie in hospital in Curacao wrote to “Medical Officer Cochrane, Navy Base, England”. They outlined Mr Davie’s condition on admission and his subsequent treatment. They reported,

“... A brief neuropsychological test (27-12-1977) showed no gross impairment, there were no signs of afasia or visio-spatial impairment. His I.Q. seemed low-average to average.

To exclude any vascular pathology we decided to have an angiogram done. This showed no abnormalities, there was a slight indication of a hydrocephalus communicans (which we did not tell the patient or his parents).

The patient left the hospital on 6-1-1978 in good physical health, his mental status was good and his parents said he was just about the “old Richard”.”

3. The neurologists concluded that Mr Davie had suffered “severe contusio cerebri”.

4. Mr Davie returned to the UK and was admitted to RN Hospital Haslar. In his medical notes, the admitting doctor who interviewed Mr Davie described him as “a very very slow character”. Mr Davie has explained that his mother was also aware of a change to his character. After a period of sick leave, Mr Davie was required to undergo an IQ test and assessed as fit to return to work.

5. Mr Davie was sent for psychological testing in 1983 because his Weapons Engineering Officer thought he was “somewhat slow and unable to deal with stress”. According to the MoD, their medical adviser queried whether he was suffering from post-concussional cerebral damage, but this view was not supported by a consultant psychiatrist. Mr Davie was sent for further psychological tests in 1984. In a report dated 17 February 1984, the clinical psychologist said there was no medical information about Mr Davie’s head injury. He went on to say,

“I’m not clear why there may be a need to repeat psychological tests after all this time with satisfactory service progress and general social competence – though a poor sense of priorities, difficulty with abstract concepts and problems under stress may indicate mild residual impairment – (though no clear instances of how these are supposed to be handicapping him currently).

Again a hint of possible anxiety problems but not taken up by Surg Cdr ... in February OP appt.

Any idea why there may be “requirements for compensation at a later date”? ...”

6. Mr Davie left the Navy in 1993 on redundancy terms, at age 35. Mr Davie says that he took redundancy because he was concerned that, having been put under warning for poor workmanship in 1989 and 1992, he was about to be discharged as not suitable for service.

7. In April 2007, Mr Davie was referred to a specialist by his GP and attended an out-patients’ clinic in November 2007. He was then referred to a brain injury outreach nurse, clinical psychologist and occupational therapist. It was at this point that Mr Davie became aware that he had received a serious brain injury in 1977.

8. Mr Davie subsequently applied for a Service Invaliding Pension (SIP) in respect of the injuries he received in 1977. In November 2008, the Chairman of the Naval Service Medical Employability Board wrote to Mr Davie declining his application. He explained that service personnel were usually considered for medical discharge when their fitness for employment had been downgraded for a period of 12 months or more. He said that Mr Davie had been downgraded to “fit for restricted service in the UK only” for the period February to July 1978, but had been considered “fully employable anywhere in the world” for the rest of his service, including at the time his employment ceased. He said Mr Davie might, nevertheless, be eligible for a War Disablement Pension.

9. A War Disablement Pension is payable, under the War Pensions Scheme, to (amongst others) anyone who was injured or disabled through serving in the Armed Forces before April 2005. Mr Davie applied for a War Disablement Pension and was initially refused.

10. In January 2009, the specialist treating Mr Davie provided a report for the Service Personnel and Veterans Agency (SPVA). She said that she had seen copies of the Navy’s medical records, which she summarised as follows:

· There was mention of a subdural haemorrhage and herniation of the left rectus femoris through the fascial sheath.

· On discharge, in February 1978, no neurological deficit was noted, but it was recorded that Mr Davie was “slow mentally”.

· IQ testing in February 1978 showed that Mr Davie was functioning within the average range of intellectual output, but it was noted that his speech was sluggish.

· In 1983, Mr Davie was referred for a psychiatric opinion and there was mention of a head injury. It was noted that he was eccentric, slow moving, slow talking, that he stuttered and was flustered under stress, and that he had a poor sense of priority. It was also recorded that he had little insight into his problems post injury. It was noted that his speech was slurred, that he spoke slowly and that he had difficulty answering abstract questions.

· In 1984, Mr Davie had further psychological testing and it was noted that he tended to rush, appeared anxious and had speech problems. IQ testing showed above average intellectual ability, but he had problems with memory and recollection of stories.

11. The specialist then summarised the difficulties Mr Davie had experience in obtaining and maintaining employment since leaving the Navy. She concluded,

“In summary according to the information available it would appear that this gentleman sustained a significant head injury in the accident in November 1977. He is functioning in the low average range for verbal learning and there is evidence of reduced attentional processing on tests requiring sustained attention and also focussed attention. He is also slow to carry out executive functioning tasks, particularly in a high demand, time pressured environment. He is also functioning in the impaired range for social cognition. All these factors have had an impact on his ability to obtain and maintain employment of a nature which is suitable to his skills and experience.”

12. The specialist expressed the view that Mr Davie was “permanently incapable, by virtue of the effects of his traumatic brain injury, of undertaking any regular full-time employment of any reasonable capacity, suitable to his skills and experience, or for which he could reasonably retrain”.

13. The SPVA sought advice from a Surgeon Captain, who responded that he recalled Mr Davie’s case because he had been the Principal Medical Officer of HMS Cochrane in November 1983 when Mr Davie had sought assistance because of personal problems involving his employment. The Surgeon Captain said that his department had previously unsuccessfully tried to obtain copies of Mr Davie’s treatment record in Curacao. He also said that records from Mr Davie’s time at HMS Haslar appeared to have been destroyed. Mr Davie has queried how his records could go missing when HMS Haslar is not a large or very busy hospital.
14. In April 2009, Mr Davie was examined by a consultant neurologist for the SPVA. In his report, the neurologist said,

“Examination is much less informative than history.

Standard examination of nervous system is unremarkable but the history is in keeping with diffuse brain damage dating from 11/2007.

I consider that those who have dealt with Mr Davie in the past have lacked full insight into his difficulties. However we did not have MRI much before 1990 and neuro-psychology is still a slender resource ...

Mr Davie may well have had a fairly successful career in RN by reason of this being an organised disciplined service in which he was in effect supported by these qualities. He has clearly done less well in civilian life ...”

15. The neurologist said that he agreed with a previous assessment, in January 2009, that Mr Davie was permanently incapable of undertaking any regular full-time employment.

16. Mr Davie was also able to obtain a copy of the 1978 letter from the neurologists in Curacao and submitted this to the SPVA.

17. Mr Davie’s application for a Disability War Pension was considered by an appeal tribunal in May 2009. The appeal tribunal found:

· Mr Davie had suffered a serious head injury whilst in Curacao in 1977;

· The events which his injury were unclear and there was no reliable evidence to raise a reasonable doubt that he was on duty at the time;

· No information appeared to have been obtained by the Navy upon his return as to the extent of his injury and he had spent the following 16 years of his career ill-informed of the events;

· The Navy had carried out IQ tests, but without an accurate pre-injury comparison these were of limited value;

· Insufficient follow up investigations were carried out by the Navy;

· The paucity of information given to Mr Davie may have contributed to his subsequent psychological difficulties;

· Mr Davie’s injuries were and remained aggravated by his service.

18. Mr Davie’s degree of disablement was assessed as 20% and he was award a Disability War Pension backdated to 2 August 1993. Mr Davie says that, because of changes in the law, he has not been able to claim other benefits, such as mobility allowance. He also says that, had he been informed about his head injury earlier, he would have applied for a War Pension in 1993 and would have received a higher (Attributable) benefit.
19. Mr Davie appealed against the decision not to award him a retrospective SIP. His appeal was declined on the basis that he had not been medically downgraded for a period of 12 months or more during his service and he had been classed as fully fit for worldwide service at the time his service ceased. With regard to Mr Davie’s statement that he had accepted redundancy because he had received warnings about his workmanship, the Director of Naval Personnel said that there was no reference in his personnel file to any warnings; though his efficiency had been classed as moderate in 1989 and 1992. He said that, in his experience, it was unlikely that Mr Davie would have been discharged because he had only four years left to serve and there was evidence that his poor performance was related to a medical condition.

The Naval and Marine Pay and Pensions (Non-Effective Benefits and Family Pensions) Order 1992

“Service Invaliding Retired Pay

8.
Subject to Clause 9 below officers serving on permanent and pensionable commissions who are non-attributably invalided and who gave full pay service on or after 31st March 1992 may be awarded Service Invaliding Retired Pay as follows: -

(a)
For officers who have completed at least 5 years’ qualifying service of which at least 2 years have been served from the age of 21, at the rates shown in Clause 5 of Schedule X;

(b)
...”

Mr Davie’s Position

20. The key points of Mr Davie’s position are summarised below:

· He was not offered appropriate treatment or rehabilitation whilst in the Navy. Nor was he informed that he had suffered a severe head injury. The Navy failed to comply with the Health and Safety at Work Act. Those working with him were informed and allowances were made for him when he could not manage his duties. He only managed to become a CPO on his third attempt and, had he failed, he would have been discharged as not suitable for service. The lack of information has exacerbated his condition.

· His injury should have resulted in him being invalided from the Navy which would have qualified him for a SIP.

· He is in receipt of a war disablement pension, which dates from his date of discharge. If the SPVA have accepted that his war pension should date from 1993, then an invaliding pension should be paid from the same date.

· The Navy should have known that he was suffering from a severe brain injury and should have treated it. The lack of treatment and information was a breach of his human rights (Article 3 – the right to life, liberty and security of person).

The Royal Navy’s Response

21. The key points of the Royal Navy’s response are:

· The Naval Service Medical Employability Board does have the authority to award a retrospective SIP. They receive a handful of applications for retrospective awards each year and these are usually rejected because it can be demonstrated that the individual had left the Navy on a voluntary basis, had completed their term of service, were deemed to be fully fit at the time of discharge or had not met the standard criteria for reference to the Naval Service Medical Board of Survey; that is, they had not been medically downgraded for 12 months or were suffering from a major medical condition which justified their early boarding and which was likely to significantly impair their future employability outside the Navy.

· Mr Davie was not medically downgraded for 12 months at any time during his service nor was he considered to have a condition whilst he was in service which was sufficiently serious to warrant him being boarded within the 12 month timeframe.

· It is an established principle that a SIP is only payable to an individual who has been discharged on medical grounds. In other words, their career in the Navy has been prematurely terminated as a result of a condition which developed whilst they were in service.

Conclusions

22. In order to receive a SIP when he left, Mr Davie would have to have been invalided from the Navy. In fact, he was made redundant. Mr Davie has explained that he accepted redundancy because he thought he was going to be discharged as unsuitable for service. The Navy’s personnel records do not appear to indicate that Mr Davie’s concerns were justified, but this is not to say that he was not worried about being discharged at the time or that this did not influence his decision. However, this does not alter the fact that Mr Davie was not invalided from the Navy in 1993. On the face of it, he did not qualify for a SIP.

23. I have given some thought to whether the Navy might have been expected to consider Mr Davie for a SIP in 1993. This was some 16 years after his accident in Curacao, during which period Mr Davie had remained employed by the Navy and promoted. He was not on sick leave prior to his redundancy and had not been medically downgraded. As I understand it, Mr Davie had been classed as fully fit for service throughout his service with the exception of a short period just after his accident. The medical evidence indicates that Mr Davie was experiencing difficulties during his Navy service, but these did not result in his being medically downgraded or invalided. The Navy appear to have been prepared to make allowances for Mr Davie and to continue to employ him. There is no reason for me to find that the Navy should have considered Mr Davie for a SIP in 1993.

24. I should make it clear that my role is to consider the operation of the AFPS and I make no comment as to the Navy’s treatment of Mr Davie as an employee. This includes whether and to what extent he should have been provided with information and/or treatment and their responsibilities under the Health and Safety at Work Act. Unfortunately, many of the issues Mr Davie has raised relate to his employment rather than his entitlement under the AFPS and fall outside my jurisdiction. This is also the case with Mr Davie’s entitlement to a War Pension, which is a state benefit and not within my jurisdiction.
25. I understand that Mr Davie finds himself in an extremely difficult and distressing situation and I fully accept the comments of the appeal tribunal as to the effect the lack of information has had on his condition. However, this is not directly relevant to his entitlement to a SIP.

26. Mr Davie has asked the Navy to amend the reason for the termination of his service in order that he might qualify for a SIP retrospectively. They have declined to do so. Given that the Navy was prepared to continue to employ Mr Davie, at least until the end of his term (a further four years), on the basis that he was considered fully fit for service, this is not unreasonable. A SIP is intended to compensate for the cutting short of a Navy career through incapacity. Mr Davie’s condition did not cut short his Navy career; his difficulties arose when he tried to obtain alternative employment.

27. Mr Davie has been awarded a War Disablement Pension with effect from August 1993. He makes the point that, if the SPVA consider that he was suffering from a disabling condition in 1993, he should have been invalided from the Navy. However, there is no requirement that an individual be invalided from service in order to qualify for a War Disablement Pension. It does not follow, therefore, that the SPVA’s decision means that the Navy should have invalided Mr Davie in 1993.

28. Disappointing though it will be for Mr Davie, I do not uphold his complaint.

JANE IRVINE 

Deputy Pensions Ombudsman 

21 August 2012 
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