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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	Mr A Williams

	Scheme
	NHS Injury Benefit Scheme (the Scheme)

	Respondent
	NHS Business Services Authority (NHSBSA)


Subject

Mr Williams complains that NHSBSA have wrongly refused his application for Temporary Injury Allowance (TIA) from the Scheme. 
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against NHSBSA because on the basis of the medical opinion considered, the decision cannot be considered to be unreasonable. 

DETAILED DETERMINATION

Background
1. The Scheme is governed by the National Health Service (Injury Benefits) Regulations 1995 (as amended) (the Scheme Regulations).

 Regulation 3 (Persons to whom the regulations apply) states:

“(1)…these Regulations apply to any person who, while he-

     (a) is in the paid employment of an employing authority;

     (b)…

…sustains an injury, or contracts a disease, to which paragraph (2) applies.

(2)This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person's employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if-

   (a) it is wholly or mainly attributable to the duties of his employment…”

Material Facts

2. Mr Williams was employed by the 5 Boroughs Partnership NHS Foundation Trust (the Trust) as a staff nurse in January 2003.

3. Since November 2010, he has been on long term sick leave suffering from stress and anxiety which he believes has been caused by his NHS employment.    
4. He applied to the Trust for payment of TIA on the above basis. The Trust notified him in June 2011 that his application had been unsuccessful. It said that:
“As is required as part of the application process, your manager is required to confirm support of the application.  I have noted that your manager (H W) does not feel able to support your application given that there have also been some physical issues attributed to your absence…H W confirmed the reason for your absence as being “partly due to work related issues and also partly due to, and exacerbated by, current physical problems.”…the work elements are related to stressors associated with your role, including the ongoing requirement to use computers and the non work issues relate to investigations associated with a number of physical complaints you have had.     
…Dr S F, from the occupational health department…could not offer a view whether your anxieties were wholly or mainly attributed to your NHS work.”    

5. Mr Williams asked for his application to be reviewed under the Scheme’s Internal Dispute Resolution Procedure (IDRP) but, in September 2011, his appeal was not upheld by NHSBSA at Stage One. 

6. Mr Williams’ GP subsequently sent a brief letter to NHSBSA for consideration at Stage Two IDRP which said that, in his opinion, Mr Williams was suffering from long term anxiety apparently caused by work related stress.
7. In October 2011, NHSBSA informed Mr Williams that they had accepted the Scheme Medical Adviser’s recommendation that, on the balance of probabilities, he did not satisfy the criteria for TIA. The rationale behind the advice was:
“Sickness records shows absence from 15/11/10 with anxiety and prior absence from 19/02/09 to 23/08/09 with stress. He suffered bereavement in 2009.

Employer evidence shows that stress risk management was carried out on 24/08/09 and that training and support measures were implemented and reviewed following return to work after long term absence.

A file note dated 13/04/10 shows that the applicant perceived some relationship issues with a Doctor colleague but did not want to make this a formal issue/take it further.     

GP records show that the applicant has depression and generalised anxiety disorder in 1992 and anxiety states in 2009... 

The applicant reported perceived stress at work on 09/08/10. He was worried about his blood pressure. 

On 22/11/10 the applicant is recorded to have had anxiety state. The GP write that he is under a lot of stress, has vague pain right side of chest and has three appointments next week for various things.

On 31/12/10 the GP records that he has a few hospital appointments for various things but the applicant thinks that stress is due to work only. He was not keen on medication and was waiting for counselling but does not think that would help him.

In March 2011, GP records show that the applicant being worried and anxious about his chest pain. Elsewhere the applicant is worried about bowel symptoms and the possibility of cancer and he has urological issues.

Alcohol dependence syndrome was recorded on 14/04/11.

The applicant reported a 4 week history of anxiety to the GP on 14/7/11 which worsens when he thinks about the ward. This consultation is labelled (New). It is the first time the applicant mentions any work relatedness for his mental health symptoms.        

Occupational Health correspondence (Dr F, consultant occupational physician, 14/6/11) shows that the applicant reported being worried about not being able to cope at work and that he is unfit for work until he brings his alcohol use under control.           

On balance it is considered that this applicant has the following factors giving rise to mental health symptoms:

· Pre-existing constitutional tendency to anxiety

· Worries about cancer and physical health (with no cause to substantiate this found)

· Overindulgence in alcohol

· Mild work issues which in themselves are not likely to give rise to ill health. It is noted that the applicant did not feel it necessary to take advantage of management solutions or formal processes.”    

Summary of Mr Williams’ position  
8. He has never been on sick leave for any physical illness. His anxiety condition can be attributed wholly to the stresses/pressures of working for the NHS and not his physical problems.
9. He says that:
“I feel that I need to stress that my absence from work was purely from work related stress and any physical investigations were incidental, as most people have these checks as they get older. My GP was aware of my work situation and wrote a letter confirming it, in his opinion. It seems decisions have been made on opinions of my ward manager, who is not medically qualified and who I had other issues with from previous encounters on another ward as colleagues.

By failing to award my claim for TIA, I feel strongly that I have been a victim of senior management’s austerity measures at my own personal expense.”       

Summary of the position of NHSBSA  
10. They have correctly considered Mr Williams’ application for TIA, using the correct tests, taking into account all available relevant evidence and weighing it accordingly. In making the decisions, they have sought and accepted the advice of their medical advisers.

11. The medical evidence available does not corroborate Mr Williams’ statement that work related pressures are the only cause of his anxiety condition. From the GP notes, it is clear that he has regularly consulted his GP about many other physical problems and his concerns about them are recorded. There is only one entry in the notes (on 31 December 2010) when he blames work for his stress.
Conclusions

12. The Scheme Regulations provides for the payment of a TIA to Mr Williams if he has sustained an injury or contracted a disease which is “wholly or mainly attributable” to his NHS employment. Determining whether this is so is a question of fact for the NHSBSA.

13. They also provide for delegation of the decision by the Secretary of State to the employing authority – in this case the Trust.  As far as the Trust’s handling of the application is concerned, I do not understand the reference to the need for the support of Mr Williams’ line manager.  Her opinion (as opposed to evidence) seems to me to be irrelevant.  However, what then happened was that the matter was considered by NHSBSA and it is their decision which Mr Williams wants to be overturned.  The way that the Trust dealt with it is not relevant to that.
14. In reaching their decision, NHSBSA must take into account all relevant but no irrelevant factors. It is not for me to agree or disagree with the medical opinions formed by the medical professionals; I may only consider whether the final decision reached by NHSBSA was properly made and was not perverse on the facts presented, i.e. a decision to which no reasonable decision maker faced with the same evidence would come. I cannot overturn the decision made by NHSBSA just because I might have acted differently.
15. For the purposes of deciding whether an injury or condition is attributable to employment (or the duties of employment), NHSBSA rightly uses the civil standard of proof (the balance of probabilities). Regulation 3(2) requires Mr Williams’ medical condition to have been caused by his occupation; it does not provide payment due to the exacerbation of an existing medical condition, even if that exacerbation was mainly attributable to his occupation.
16. The decision of NHSBSA to refuse Mr Williams’ TIA application was taken after seeking the view of the Scheme’s Medical Adviser on the medical evidence at the time including his GP records and the medical opinion of Dr S F, Consultant Occupational Physician. 
17. It is for NHSBSA to determine the weight they give to each piece of available evidence and, unless there is a compelling reason why they should not, they may prefer the advice they receive from their own medical advisers. The kinds of reasons which I have in mind include such things as an error or an omission of a material fact(s); neither of which, in my view, has occurred in this case. A difference of opinion between medical advisers would not be sufficient to warrant NHSBSA setting aside the advice it received from their own advisers. There is a difference between ignoring an opinion and not accepting it after due consideration. I do not find that NHSBSA have ignored the medical opinions provided by Mr Williams’ GP, rather they have decided to accept the advice of their own medical advisers.

18. I am therefore satisfied that NHSBSA did give proper consideration to Mr Williams’ application by assessing all the medical evidence available and acted in accordance with the Scheme Regulations. Consequently, in my view, the conclusion made by NHSBSA is well within the range of reasonable conclusions which could have been reached and cannot be said to be perverse.

19. Whilst I fully appreciate Mr Williams’ points of view on this matter and fully sympathise with his situation, I do not uphold the complaint.

TONY KING 

Pensions Ombudsman 

28 June 2012 
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