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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs L King

	Scheme
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	NHS Pensions


Subject

Mrs King disagrees with the decision not to award her a permanent injury benefit (PIB).

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the NHS Pensions because they have reached their decision in a proper manner.

DETAILED DETERMINATION

REGULATIONS
1. Regulation 3(2) of the NHS Injury Benefit Regulations 1995 (as amended) provides:

“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if –

(a)       it is wholly or mainly attributable to the duties of his employment; …”

2. PIB is available where the above criteria are met and the person has consequently suffered a permanent reduction in their earning ability of greater than 10%.

Material Facts

3. Mrs King was born on 5 March 1965.
4. She was employed by Norfolk Primary Care Trust as a Staff Nurse. 
5. On 3 June 2005, Mrs King reported an injury which had occurred two days earlier whilst she was carrying out her normal duties. The accident report form says that she hurt her back whilst attending to a patient. Evidence provided by Mrs King indicates that although she took one day sick leave.      
6. Mrs King went on long term sick leave again on 28 August 2005 until 31 March 2006 suffering from depression.
7. On 18 April 2006 Mrs King reported another injury which had occurred that day whilst she was carrying out her normal duties. The accident report form says that she hurt her back whilst attending to a patient. There is no evidence that Mrs King took any immediate or extended sick leave as a result of this incident. 
8. A further incident occurred and was reported on 20 July 2006. Mrs King went on sick leave from 24 July to 30 July 2006 and then returned to work until 23 August 2006 when she went on long term sick leave again, following which she did not return to work.   
9. In or around July 2007 Mrs King submitted an application to NHS Pension for ill health retirement benefits. Mrs King’s application was rejected on 19 July 2007.  
10. Mrs King’s employment was terminated on 9 August 2007. 
11. On 10 June 2008, Mrs King applied for PIB. NHS Pensions referred the application to their medical advisers, Atos Healthcare (Atos), along with Mrs King’s GP records, correspondence from her specialists and consultants and information obtained in connection with Mrs King’s application for ill-health retirement which included:
· a report dated 23 November 2006 from the Spinal Assessment Clinic which said “Mechanical back pain with some psychosocial overlay.”
· a report dated 7 February 2007 from the Spinal Assessment Clinic which said “I assessed this lady on 26 October 2006 where I felt her back pain was mechanical in origin as a result of muscle spasm in the quadratus lumborum.”  
12. NHS Pensions, having consulted its medical advisers, issued its first decision to Mrs King on 11 September 2008. The letter stated:
“The Scheme’s medical adviser has commented:
The Trust has enclosed 3 Incident Report Forms, relating to index events on 01/06/05, 18/04/06 and 20/07/06. On each occasion she developed painful back symptoms in relation to moving and handling tasks in the course of her NHS duties.

She attended the Spinal Assessment Clinic on 26/10/06 and was diagnosed with mechanical back pain. There was no evidence of any serious condition requiring surgical intervention.

The first recorded mention of back pain in the GP records is on 30/08/05… The Trust has confirmed there is no record of any back injury at work around that time. 

She attended the GP again on 05/09/05 ‘pain in lumbar spine, hurt back last week? work related? bed (since then has got a new one) gradually settling.
The next recorded consultation with back pain is on 06/12/05 ‘pain in lumbar spine, recurrence of low back pain triggered by putting bottle in fridge. Fourth episode this year. Advised to restart physio exercises’
This suggests that she was experiencing recurrent episodes of back pain during 2005, however there is no clear temporal relationship with any work injury. 

She did not attend the GP in relation to the 18/04/06 incident.

She did attend the GP in relation to the 20/07/06 incident, with face to face consultations on 24/07/06 and 21/08/06 and telephone consultations on 23/08/06 and 25/08/06. Specialist referral took place on 25/08/06 with the GP noting “this seems reasonable as recurrent and frequent problem for a year.” There is no evidence that this recurrent pattern during 2005/2006 related to work injuries. She appears to have developed an acute flare up of back pain following the 20/07/06 incident superimposed upon a history of recurring non-work related episodes of back pain for more than one year.
A further exacerbation of back pain occurred and she consulted on 20/12/06 ‘acute flare up of back pain began 2 days ago after sitting on floor wrapping presents’. Yet another acute flare up occurred on 03/09/07 without any specific precipitant.

It is assessed that her recurrent back condition is constitutional in nature and cannot be wholly or mainly attributed to the duties of her NHS employment.”        
13. On 4 October 2008, Mrs King appealed the decision not to award her PIB under Stage 1 of the Scheme’s Internal Dispute Resolution Procedure (IDRP) on the grounds that before she entered nursing she had never had any back problems. She requested copies of all the medical reports and information used in reaching the decision to decline her application for PIB and provided new evidence from a Consultant in Pain Medicine that she had consulted on 16 September 2008. The Consultant’s report said 
“She has a past history of IBS and musculoskeletal problems as well as pelvic problems. Two years ago she was hoisting somebody into a bed…Since that time she has suffered with back pain and leg symptoms...The MRI scans performed on 15 May 2008 which showed there was a laminectomy right L5, a small central disc bulge at L3/4, central disc protrusion at L4/5…She has problems with both her back and her legs and it may well be there is a combination of muscular skeletal dysfunction of the back and also some referred pain into her legs.”  
14. NHS Pensions provided its Stage 1 IDRP decision on 25 November 2008 as follows: 
“On receipt of your appeal letter I referred your injury benefits file across to our medical advisers…Our medical advisers have now offered the following comments:
“This medical adviser has not had any previous involvement with this case and he has reviewed the medical evidence already held and has considered the letter of appeal and the reports from the Pain Specialist.

Mrs King has Degenerative Disease of the Lumbar Spine with central disc protrusions of L3/4 and L4/5 and has had a Laminectomy of a prolapsed L5 disc on the right side. Mrs King also has had three episodes of back pain following lifting patients on 1st June 2005, 18th April 2008 [2006]and 20th July 2006.

It is considered these incidents exacerbated her underlying Back condition, namely degenerative Lumbar Disc Disease, and did not cause it…”    
15. Mrs King appealed the Stage 1 IDRP decision on 16 August 2011. Her letter of appeal stated that the diagnosis of Degenerative Disc Disease was an assumption and not a true reflection of the circumstances or symptoms. She said NHS Pensions had misrepresented the facts in stating that there was no link to be made with relation to back pain and an accident at work. Mrs King reiterated that she had no previous back problems before the accident on 1 June 2005. Mrs King submitted the following medical evidence in support of her appeal:
· A letter, dated 9 October 2009, from Mrs King’s Consultant Neurosurgeon to her Pain Consultant which said “Her MRI scan of the lumbar spine…reveals a very small central L4/5 disc prolapse…” 
· A letter, dated 31 May 2011, from Mrs King’s Consultant Radiologist to her GP, which said “There is a moderately sized right para central disc herniation narrowing the lateral recess and probably compressing the traversing right L5 root at L4/5 level. 
· A letter, dated 4 August 2011, to Mrs King from her GP, which said “…unfortunately you have a significant back problem which is unlikely to resolve. This echoes statements made in [consultant in Pain medicine]’s letter where he states “her disability is likely to persist.”  
16. NHS Pensions referred Mrs King’s case back to its medical advisers who advised:
“It is considered that there is not consistency between the reported incidents and reported episodes of pain and actual sickness absence. This applicant had back pain both in and out of work. 

Taken together GP records, sickness record and accident reports (and an unreported accident in 1990) do not tend to confirm fresh pathological change for the worse occurred during any of the claimed incidents. It is considered that her episodes of back pain continued even after cessation of employment with everyday activities.

It is considered that her degenerative disease is constitutional and is not wholly or mainly caused by any single trauma which occurred during the course of her NHS duties nor wholly or mainly caused by the accumulation of individual traumas which occurred during the course of her NHS duties…”
17. On 5 October 2011, NHS Pensions rejected Mrs King’s appeal under Stage 2 of IDRP. NHS Pensions’ letter said:  
“…There is a view that degenerative or constitutional conditions may well be permanently or temporarily exacerbated (aggravated) by work activities. But that is not the same as saying that the condition is wholly or mainly attributable (caused by) the NHS employment. Any exacerbation is usually of a temporary nature with any lasting incapacitation therefore resulting from the effects of the degenerative constitutional rather than from the duties of employment.” 

18. On 12 October 2011, Mrs King wrote to ATOS requesting copies of all the documents they had used in forming their opinion.  

19. NHS Pensions responded on 17 October 2011 and said that its records showed that Mrs King had made a subject access request in June 2011 and a full set of papers had been forwarded to the Information Governance Department on 28 June 2011. The letter included a list of the papers NHS pensions held on its files.  
20. Mrs King raised further queries in relation to the existence of Degenerative Disc Diseases or a pre-existing condition in the medical evidence considered by NHS Pensions and asked why she had not received copies of the information considered when she had requested it in 2008. 

21. NHS Pensions said in a letter dated 30 November 2011 that it had no record of any request for copy documents until 11 June 2011. 
Summary of Mrs King’s position  
22. NHS Pensions are wrong to claim that her back pain is constitutional and is not caused by incidents when handling elderly patients at work. 

23. NHS Pensions have used the two earliest incidents to disprove her case where they claim not sufficient sick leave was taken. This shows that it was the final incident that caused her injuries. It is possible that the two preceding incidents triggered the start of her back problems. 
24. NHS Pensions claim she took care of a horse and other animals which is untrue as she is allergic to horses and her dog, whose needs are looked after by her husband, is trained to help her. 

25. She asked for the medical notes used in assessing her case in August 2008 and these were not provided until July 2011. This delay deprived her of the opportunity to challenge critical medical evidence. 
26. There is no reference to a letter dated 15 May 2008 from the Consultant Occupational physician which confirms that she had an injury at work and does not mention a diagnosis of Degenerative Disc Diseases or a pre-existing condition. In that letter the doctor recommends that she apply for ill health retirement.
27. The predominant examinations by her doctors, consultants and surgeons all fail to attribute her injury to Degenerative Disc Disease or a pre-existing condition. The records show that there were 73 consultations without the diagnosis of Degenerative Disc Disease as compared to five put forward by NHS Pensions which shows that there was a strong probability that she would have continued to work until her retirement age of 65 had it not been for the injuries sustained at work.
28. There is reference about a letter from her Consultant Orthopaedic Surgeon dated 23 January 2009 in the IHR file yet there is no letter included in information provided. 
29. NHS Pensions have provided no proof that she has Degenerative Disc Disease and in addition there is no definition for Degenerative Disc Diseases in any medical books or websites.   
30. NHS Pensions should have requested fresh medical evidence from her GP when the application was made in 2011. If they had done so they would have uncovered 25 letters and reports by her doctors and consultants indicating that there is no Degenerative Disc Disease or pre-existing condition.
31. NHS Pensions have used flawed reports from the Spinal Assessment Clinic to formulate an opinion. If the reports were studied properly they show that there are inconsistencies relating to symptoms and diagnosis.
32. The Occupational Health Guideline for Management of Low Back Pain at Work report recommends continuing to work and to keep active. This course of action is also supported by the NICE Clinical Guidelines1988. This raises the question of why the medical advisers commented about her continuing to work when she was following the recommendations.   
33. When she first applied for PIB she was not in receipt of Disability Living Allowance and therefore any PIB payment should be set up at the income she earned before she started receiving Disability Living Allowance.  

34. She did not follow up her request for the information she had requested in 2008 because she was taking high doses of morphine and experiencing extreme pain which meant she was in a confused state.
35. NHS Pensions claim to have considered all evidence yet there are several accounts where they have used wrong dates and timelines to form opinions that do not reflect the truth. 

Summary of NHS Pensions’ position  
36. NHS Pensions has correctly considered Mrs King’s application for PIB, using the correct test, taking into account all relevant evidence and weighing it accordingly. In making its decisions NHS Pensions has sought and accepted the advice of its medical advisers.   
37. NHS Pensions overlooked Mrs King’s request for copies of her papers in 2008 and apologise for this oversight. However, copies of the papers were provided to Mrs King following a further request in June 2011 before the Stage 2 IDRP decision. 
38. Throughout the application and appeals process NHS Pensions have acknowledged that there have been work related incidents which caused Mrs King to feel pain. However, the condition causing the pain and incapability to work i.e. degenerative disc disease is not work related; it is a constitutional degenerative condition which can be painful when certain actions are carried out. That is not the same as saying work has caused the incapacitating condition which prevents work.   
39. There is no provision to calculate the benefits in the way Mrs King suggests. Regulation 4(6) provides for the pensions and benefits deductible from and successful award and there is no discretion in this. Disability Living Allowance is not an accountable benefit referred to in Regulation 4(6) and would not be deducted from PIB in any event. 
Conclusions

40. The relevant Regulation applies where the injury sustained is wholly or mainly attributable to NHS employment. If that test is satisfied then the next question is whether the person has consequently suffered a permanent reduction in earning ability of greater than 10%. Determining whether this is so is a question of fact for NHS Pensions.
41. NHS Pensions considered Mrs King’s application three times in total - following the initial application and two further times on appeal. NHS Pensions had before them Mrs King’s ill health retirement file, OHU reports, GP notes and various reports from her specialists and consultants. The advice from NHS Pensions’ medical advisers was that Mrs King had degenerative disc disease which was constitutional in nature and that her accidents at work had exacerbated an underlying condition.
42. Some evidence of an underlying condition does not either necessarily or probably mean that Mrs King’s work is not wholly or mainly the cause of her present incapacity. It would be wrong for NHS Pensions and its advisers to proceed on the assumption that, just because there was evidence of an underlying condition, this was an automatic barrier to Mrs King meeting the PIB criteria. 
43. Regulation 3(2) refers to an injury sustained "in the course of the person's employment" and in my view is capable of a wider interpretation. There may well be a single or multiple "incidents", which precipitate the claim, but the "injury" may equally have been sustained over a period of time as a result of the cumulative effect of the person's employment.
44. Rather than considering "incidents" alone, it was necessary for NHS Pensions to consider the cumulative effect of the nature of Mrs King’s duties. NHS Pensions needed to satisfy themselves that the degeneration present in Mrs King’s back, the presence of which has led to Mrs King’s application being rejected, was not itself a result of her duties over the period of her NHS employment. Clearly, this was not considered at the time of the initial consideration or at the time of the first appeal. The conclusions, at that time, appear simply to be that Mrs King’s back condition was degenerative and constitutional in nature and so cannot be attributed to her NHS duties and therefore the "wholly or mainly attributable" test must fail. That approach is incorrect and constitutes maladministration.
45. However, when Mrs King’s case was reconsidered again, following her second appeal in August 2011, this matter was addressed by the medical adviser concerned who said, “It is considered that her degenerative disease is constitutional and is not wholly or mainly caused by any single trauma which occurred during the course of her NHS duties nor wholly or mainly caused by the accumulation of individual traumas which occurred during the course of her NHS duties…”. Thus, albeit NHS Pensions misdirected themselves at the time of the initial application, and also at the first review of that decision, I am satisfied that the matter was properly considered at the second review and, thus, the earlier maladministration was put right.
46. Mrs King contends that she had no previous back problems before the incident on 1 June 2005. The fact that Mrs King became symptomatic after the 2005 incident does not seem to me necessarily to lead to a conclusion that her condition was caused by, or is wholly or mainly attributable to, that incident. Rather the medical evidence suggests that the incidents in 2005 and 2006 aggravated an underlying condition and, in effect, brought forward the onset of the symptoms Mrs King is now suffering.
47. Mrs King is concerned that there is no reference to a letter dated 15 May 2008 from the Consultant Occupational physician which, she says, confirms not only that she had an injury at work but also that it does not mention a diagnosis of Degenerative Disc Disease or a pre-existing condition. It would not be practicable for the medical advisers to refer to every medical report which has been provided for their consideration. It is their role to consider all the medical evidence and reach an overall view on the individual’s condition. However, it is clear that a copy of the letter to which Mrs King refers was included in the evidence NHS Pensions forwarded to their medical advisers for consideration and I have no reason to believe that the letter was ignored. 
48. Mrs King contends that NHS Pensions have favoured the reports from their own medical advisers. She says that the reports from her doctors, consultants and surgeons all fail to attribute her injury to Degenerative Disc Disease or a pre-existing condition compared to just five reports put forward by NHS Pensions. When faced with a divergence of medical opinions amongst the experts consulted at the various stages of a PIB application on the prognosis of an illness, NHS Pensions may reasonably prefer one medical view over another. 
49. Moreover, NHS Pensions are entitled to give more weight to their medical adviser's opinion. A difference of opinion between medical advisers would not be sufficient to warrant NHS Pensions setting aside the advice they received from their own advisers. There is a difference between ignoring an opinion and not accepting it after due consideration. I do not find that NHS Pensions have ignored the medical opinions provided by the experts supporting Mrs King’s application, rather they have decided to accept the advice of their own medical advisers.
50. I do not think that references to Mrs King’s ability to look after a horse or other animals were critical to NHS Pensions’ decision.
51. Although Mrs King refers to an application she made in 2011 this was in fact an appeal against the original decision made by NHS Pensions in September 2008. Because this was not a new application there was no requirement for NHS Pensions to request fresh medical evidence from Mrs King’s GP at that time as Mrs King suggests. I note, however, that NHS Pensions did have before them a letter dated 9 October 2009, from Mrs King’s Consultant Neurosurgeon to her Pain Consultant, a  letter, dated 31 May 2011, from Mrs King’s Consultant Radiologist to her GP and a letter, dated 4 August 2011, to Mrs King from her GP.  
52. Mrs King says that NHS Pensions’ delay in providing the medical notes used in assessing her case deprived her of the opportunity to challenge critical medical evidence from the Spinal Assessment Clinic which, she says, was the deciding medical evidence used to assess her case. NHS Pensions’ letter of 11 September 2008 included one brief reference to the Spinal Assessment Clinic diagnosis. In addition, however, there are references to consultations with specialists and a detailed analysis of the information contained in the GP notes. I therefore find it difficult to accept Mrs King’s argument that the medical reports from the Spinal Assessment Clinic were the deciding factor as she suggests. 
53. Nonetheless, NHS Pensions were wrong to overlook Mrs King’s request to see the evidence they had considered in reaching their decision and they accept that they failed in this respect. However, Mrs King requested copies of the medical evidence on 4 October 2008 and yet took no further action to obtain copies of the medical evidence, having received the Stage 1 IDRP decision on 25 November 2008, until after the Stage 2 IDRP decision was issued on 5 October 2011. To the extent that the delay meant it was not possible to challenge the comments made by the Spinal Assessment Clinic in 2006, Mrs King must share responsibility for it.  However, it does not affect the outcome of this complaint.
54. For the reasons given above I do not uphold Mrs King’s complaint. 
TONY KING

Pensions Ombudsman 

12 November 2012 
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